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HEN Mr.  A. ~r tbonpie re ,  I .c .s . ,  Professor in 
W I n d i a n  Law in the University of London, 

suggested to ms that for the degree of Doctor 
of Laws I should undertake rese8rch in Kumaon land 
tenures and Kumaon custo~narg law, I had not the 
lea,st notion tha t  I was embarking on a n  extremely 
interesting and profitable study. As a lawyer I was 
tra'ined to rega,rd Hindu law. to a grea,t extent as  the 
common law of the people professing the Hindu re- 
ligion, and the practice of the Icumaon courts did 
nothing to cha'nge that view. 1 looked with others 
on the peculiar rules of Knmnon customary law 
merely 8,s isolated depart1t~res from Hindu lam-, found 
nmonv .7 all the Hindus in  the Rumaon hills except a 
few families who had migrated there in  histori- 
cal times. After a study of some books on Historical 
jurisprudence, I hegnn to feel tha't the Kllmaon custo- 
m:nry law has been viewed from the wrong end of the 
historical telescope. Snbseqnent studies confirmed this 
belief. A careful and searching analysis of the Kumaon 
customary law revealed a rich find of primitive Aryaii 
social organizaiion and family I n n  among the Khasas. 

Our notions of family and property lam do receive a 
rude shoclc when dealing with comn~unities whose social 
orgmi~a~tion is archaic and different from ours. The 
customnrv law of an 8ncient t.rihe or people is greatly 
endangered a,nd i~~rarinhly suffers when it comes in con- 
tnc t with a socinllr progressirr and politically pon7erful 
people. Tlre Rlinsns nre 110 exceptions to this rule. Some 



.. . 
V l l l  PREFAOE 

of their well establisl~ed customs have become obsolete as 
the British courts rcfllsed to enforce them. A mighty 
cultural awakening and a n  economic advancement have 
been going on among the Khasas a t  least during the 
1 s t  s is tv V vears ,, of British rule. Some of them are 
thus in a transitionall stage and their ideas are slow- 
ly emerging from prirni tlive conceptions of family 
law. The task of a Judge is thus very delicate. He 
mnst be ever on his guard to avoid confusion between 
shadows of past practices and living customs. 

The Khasas are probably the descendants of early 
Aryan immigrants in India. Their famil'y law has 
not been fully investigated or sy sternatically studied 
in the past. I have undertaken that task in this study. I 
have not only exhausted all the published material on the 
subject, but have drawn on the information obtained by 
special local enquiries made for this stlidy. I have en- 
deavoured to show, not only what the Khasa Family law 
is and its organic character, but also how and why it 
iliffers from the present day Hindu law. My attempt has 
been to state the rules df the Xhasa Family law, the 
origin a i d  growth of peculiar customs and the legal ideas 
underlying them. The subject has been approached in 
the 1 ight of Historical and Comparative Jurisprudence, 
and the organic relation of the customary law to  the life 
of tlle Khasas has been pointed out.. Historical Jnris- 
prudence is only ideological and not chronological. 

Matriarchal snrvivals and polyandry among the 
I<hasas have been specially dealt with and'thc nnt'llre and 
the juridical significance of the peculiar Rl~asa customs 
known als Gl~arjn~vain, Jcthon, .Jhnnteln, Santia Rant 
and Tekwa have heen discussed. The result of cornpara.- 
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tive study has been twofold. Tllc rsnlarkable similarity 
of the Khasa Family law with the Punjab customary 
law, notably with the customary law in the Icangra hills, 
has been made out. I n  its relation to Hindu law the 
Khasa law proves itself to be a primitive version of the 
present day Hindu law. Though essentially secular, 
it is in a great measure a fair picture of the family law as 
found in some of the Dharma-Sutras and Dharma-Sast- 
ras. The similarity between the juristic conceptiolls 
underlying the Ichasa law and the early Hindu la'w wl~ich 
I have attempted to show will, I hope, prove to be of more 
than mere local interest and particularly appeal to stu- 
dents of Hindu Historical Jurisprudence. 

The  Ichasa Family law is still traditional in  some 
points. I n  order to find out the true rule of customa,ry 
law questions (Appendix A) were prepared and sent over 
to some gentlemen in the Iiumaon division. I gratefully 
acknowledge the kind assistance which was reccived 
from Mr. N. C. Stiffe, o . B . E . ,  Commissioner of the 
Icumaon division, and Mr. H. Ruttledge, Deputy Corn- 
missioner, Almora. They were so good as to ask Pa~ldit  
Iiailash Chandra Trivedi, Deputy Collector, to answer 
the questions after a local enquiry. 

The following gentlemen a,nswered the questions 
sent to them, and some of them made special enquiries 
for the purpose : - 

(I) Rai Bahadur Pandit Badri Dat Joshi, Gov- 
ernment Pleader, Naini Tall. 

(2) Rai Bahadur Pandit Tara Dalt Gairola, M.A.. 
LL. B. , Va,kil Garhwal. 

(3) Pandit Bhola Dat Pant,  B.SC., LL.B. .  

M.B.E., Deputy Collector. Garhmal . 
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(4) Pandit Cllaildra Dhsr  Juyal, B . sc . , LI, . D . ,  
Deputy Collector, Almora. 

(5) Rai Sahib Lala Ja i  La1 Sah, Vakil, Nailli 
Tsl . 

(6) Pandit Icailash Cllandra Trivedi, Deputy 
Collector, Lohaghat, Almora. 

(7) Lala H a r  I<ishan Sah Thulgharia, Pleader, 
Lohaghat, Almora. 

(8) Pandit Ghana Nand Joshi, Assistant Inspec- 
tor of Schools (retired), Almora. 

I am conscious of the trouble that these friends and 
relations took in thz matter and sincerely tlmnk them. 

My thanks are due to my dear brother, Pandit Bhai- 
rab Dat Joshi, for sending over books not available in 
England, with the greatest promptitude. I am obliged to 
Mr. V. Stowell, o .B.E. ,  for reading my ~ ~ n t e s  on the 
Khasa Family Law. I have to thank Pandit Kishan La1 
Nehru, & L A . ,  LL.B., of the Meerut Bar, for reading 
through the proofs niid helping me in the prepamration of 
the index. I am conscious of the strain that the manus- 
cript copy of this hook caused to the staff of the Govern- 
ment Press, Allahabad, and I take this occasion to ex- 
press my thanks to it. My last pleasant duty is to thank 
the libralrians of the Middle Temple and India Ofice, 
where I most$ worlied in England, for invariable 
courtesy and consideration received. 

T_IAT<SHMI DAT JOSMI. 
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INTRODUCTXON 

SCOPE OF THE STUDY 

N the following pages an attempt has been made to 1 state the customary law of a people resident in the 
Himalayas, and known as the Khasas or IChasiyas. 
They are the lineal descendants of a wave of immigrants 
probably pre-Vedic in date but Aryan in race. 

It would appear that in  ancient times the Khasas 
occupied a large area from Kashmir to Nepal in the Him- 
alayan region of India,. This study is confined to the 
family law of the Khasas in the Himalayan districts of the 
United Provinces in India. The classical designation of 
YKhasa" has been chosen to indicate the present day 
"Khasiyas" and "Ichas-Brahmans" in these hills. 

The interest of this study is twofold. It reveals a 
body of l'aw which thqugh applicable to a Hindu people, 
differs from the recognized systems of Hindu law in 
certain vital points. It also helps to illustrate the ten- 
acity of traditional customary law in the absence of 
external cultural forces and gives us a falir picture of the 
family law of the earlv Hindus. 

1 



KHASA FAMILY LAW 

We begin our study with matriarchal survivals 
among the Khasas, and the curious community of the 
Nayaks rivets our attention in that connection. The 
Nayaks invariably bring up their daughters as prostitutes 
and so their family organization is of great interest. It 
is patri-lineal and matri-lineal at the same time. The 
polyandrous Khasas form in a way another exceptional 
community with their barbaric ideas of marital relation- 
ship. 

But this study is chiefly confined to the family law of 
the non-polyandrous Khasas. Primitive ideas based upon 
the absolute dependence of women run through the entire 
social' system. A woman was little better than a chattel, 
and marital rights mere in a great measure rights of pro- 
perty. Marriage among the Khasas is not a sacrament but 
a secular transaction in which, apart from contract bet- 
ween the parties or their guardians, the main features areh 
the tran~fer~of dominion over the woman for consideration 
and her actual or constructi~e appropriation as wife; 
Divorce and widow marriage are practised without any 
social odium. A Ichasa marriage substantially resembles 
a -!'Free9 ' Roman marriage . and is as easily dissoluble. 
The primitive ideas of paternity are disclosed by the 
custom of keeping a Tekma, which is a r ide sort; bftNiyog, 
and the children ofdie widow by a '-'Tekwa" are affiliated 
in law to her deceased husbsnd. Another peculiar affili- 
ation is that of tihe dhmtela or the. infant son who follows 
his mother 60 he]?' second husband's house. The influence 
of Brahmanism has .given a touch ~ f ~ s o c i e l  inferiority to, .  
the children of a remarried1 wornfan, but has not affected . 

their legal position. 
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The incidents of a Mitakshara joint family 91.c not 
observed. The Xhasa family was essentially 
and the father exercised despotic powers over hi? children 
in the past and has even now a pe-eminent position. 
The sons are not entitled to demand a partition of the 
family land against the wishes of the fatl~er', hut haye 
a vested interest in ancestral land and can restrain its 
i~~l jus t  alienation by him. 

As succession is strictly agnatic, daughters and tlieir 
sons are excluded from inheritance; but in the abfience of 
male issue they can inherit provided the daughte; wit!, her 
husband lives in her father's house. We have considered 
the juridical significance of this ' 'Gharjawain' ' institu- 
tion and find it is analogous to the "special appointmerrI," 
of a daughter in early Hindu lam. . 

The Iihasa Family lam regarding adoption, succes- 
sion, widow's estate, separate property of women and 
maintenance has been next' discussed. Its remarkable 
similarity with the customary law of the agriculturists ill 
the Punjab and the minor variations from'the fatter 11al.c 
been noticed. 

This study attempts to find out the customary law 011 
each point discussed, to see the legal ideas it discloses, 
and to explain the custom and trace its origin &here it is 
possible to do so. The family law of the Khasas has 
also been compared with the main features of the Punjab 
customary law. Tribal law in the Punja.b va'ries, but 
there a8re some basic ideas which are common to most 
agriculturists. The rules of customary law in both places 
operate to preserve a higher organism, i.e. the village corn- 
munity . The Xhasa Family law has also been compared 
wit11 Hindu law and reference has been made to relevant 
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texts of the Hindu sages to slrow how far the Iihasas 
disclose the early juridical ideas of the Hindus. The con- 
clusion reached is that the Khasa customary law is a 
primitive version of the present day Hindu law and sub- 
stantially represents a stage of Hindu society anterior to 
that later growth a'nd development of the law of the 
Hindus which' occurred under the influence of the 
Brahmans. 

HIMALAYAN DISTRICTS DEFINED 

The Himalayan districts of the United Provinces of 
India in this study signify the British districts of Al- 
mora?, Garhwal, the hill pattis of Naini Tal, tahsil Chak- 
rata of Dehra Dun and the independent state of Tehri or 
foreign Garllnral. I t  is the tract within the Himalaya 
bounded by the Tons on the west and the Kali or Sarda 
on the east. These districts with the Dehra tahsil in 
Dehra Dun district and the Tarai tahsils of Naini Tal 
'district form one of the natural divisions of the United 
Provinces, and are called Himalaya west in the census 
reports of the province since 1901. The Tarai tahsils 
of Naini Tal belong geographically, ethnically and social- 
ly to the Rohilkh'and division1. 

2 ~ e a  and population.-The area, the number of 
towns and villages, occupied h'ouses and tlie population of 
the Himalayan districts are shown in Tables I and 11, 
Appendix B. According to the census taken on 18th 
March, 1921 the area is 16,060 square miles and the total 
population is 1,449,572. At the census of 1865 the 
number of Kh'as-Rajputs or Kh'asiyas was shown separate- 

ly. The Khasiyas were returned as Sudras in Garhwal 
and as Kshatriyas in Kumaon, i.e. Almora 'district and 

'Censue Report, N.-W. P., 1882, p. 31. 
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the hill pattis of Naiili Tal digtrict. TIICY :ynuu~l~rl-~~l 
311,817 in Kumaon and Garhwal, and formed nearly 
half the entire population of these districts'. Since 1881 
all the Khasiyas are shown as Rajputs. The lillrs- 
Brahmans have never been shown separately in the Cenws 
Returns. They are included in the column of ' 'Brahmalls 
without distinction" in Table 3, Appendix B. As the 
Khasas form about 90 per cent. of the entire Brahinan 
and Rajput population in the Himalayan districts, t h q  
would number over 820,000 at the present day2. 

VILLAGES O F  THE KHASAS AND THEIR OCCUPATION 

The Khasas lire in a mountainous country n-hi(*Il 
adjoins Tibet on the north. "The hills consist of a seem- 
ingly endless series of ridges and valleys, each ridge or 
spur leading up to another in a tortuous chain and each 
valley a stream bed Bading down into a larger ~ a l l e y " ~ .  
The peaks and ridges vary in height, and cultivation in 
high altitudes is difficult or impossible. I n  the lower 
ranges land afforded by nature for cultivation is small. 
The hill people have tried to remedy this deficiency by 
cutting down the hill slopes into terraced fields4. A 
portion of every ridge, particnlarly at the top, does not 
repay the labour and expense of tlerracing. It is 
generally covered with forest, and is used for pasturage. 
The valleys alre generally small and quite fertile. ! 'Each 
village usually comprises a strip of the hillside of more 
or less width and running from the stream at the bottom 
of the valley up to the top of the ridge, where it meets 

'Table 111, Appendix B .  
"tltinson. XII. 430. 431. abont the proportion of the Xliasas to the 

entire ~rahmcc; and' Ra.jput population. 
".L.ll., p. 9. 
'Batten's Report, p. 3. 
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the boundary of some village in the valley beyond, the 
ridge. Prom the villages that lie in the same valley 

I I 

on either side of it, it is divided by solhe natura'l boundary 
such as a torrent bed or a spur of the ' 'Prom 
tlie nature of the arable la*d in thid province (1cum;on) 
it rarely occuis that such eiists in any one ipot 
as to require the labour of a large resident poiulation; 
the villages are consequently, nit11 a few exceptions, 
universally small and are in fact, nothing more than de- 
tached 'liam'iets, icattered ?iong the sides and bages of 

; ; ; >  ' 
tlie mountains, wherever facilities for cultivation are 
afforded' '2 .  

The country is thinly populated. With the excep- 
tion of the hill stations of Naiiii Tal, Ranikhet, Almora, 
Lansdowne and Chakrata, the population is entirely rural. 
The rillages are generally very small. I n  1921 the nnm- 
ber of villages with population under 500 in Almora, 
Garllwal and Tehri-Garhwal was as follows3. :- 

There are less than 3 rillages per 4 square miles, and 
this large rural population is supported by agricult'ure. 
More than 90 pkr'cent. of the people in Almora, Gnrhmnl 
and the Tehri State are agriculturists4. They are mostly 

'K. L. T., p. 9. 
2Batten'a Oficial  Reports on the Province of Kumaon (1851), p. l.1. 
SCensus Report, 1921, XVI, Part 11, Table 111, p. 10. 
'See Table 2 (Appendix l3). 

District or state. 
, I  

Almora .. . . 
Garhwal .. . . 
Tehri-Garhwal . . 
- 

Townn or villages. 
Under 500 in population. 

Total 
inhabited 
towns and 
villagee. 

5,093 

3,397 

2,'i 36 

Number. 
- 

5,049 

3 348 

2,73 4 

Total 
population. 

, 

530,338 

485,186 

315,414 

Population. 

487,993 

450,987 

913,234 



cultivating proprietors. ''The 1ALrnora district, like the 
rest of Icumaon , is a land of. small, - .  .proprietary. holdings, 
each man owniog and tilling his own land. .There are 
very few large zamindars, and those:that exist in the Bali 
pargana appro~imate more, to the type of superior pro- 
prietors. with few legitimate rights beyond the aollection 
from ,the real owners of the soil of. an allowance for 
~ a l i k a p a '  ' ' . 

HINDn POPULATION OF THE IHMALAYAN DI8'PRICFS 

According to Mr. Atkinson2 tlhd Hindu population of 
fhese districts consists of- 

1. The aboriginal or at least long-settled tribes 
of Khasiya Brahmans and Rajputs and 
their follom7ers the' Doms. 

2. The Hindu immigrants from the plains .be- 
longing to all classes. 

3. The Tibetan immigrants in the Bhotiya tractlc. 
4. Mixed classes. 

By the mixed classes he means the na t i~es  of hills who 
have been converted to Christianity or .Malhomedmism. 
The Tibetan1 immigrants in. the: Bhotiya. tracts .&re called 
the -Bhotiyas. Their Tibetan origin o r  admixtare d t h  
Mongolian blood i a  :anmistalkeably. writhen in! their1 phy- 
sical f eafures. 

' 'Personal appearance, language, d ig ion ,  customs 
and tradition all unite in ,  pointing to the -origin of' the 
present inhabitants of Rhot iyr  rnaliAls to* the' adjoining 
Tartar province bf Tibet' ' 3 .  

'Abmera Ddatrict Gmbtacr, p. 64.  
* 'Atkinson'e Gazetteer,. Vol. XD,. p. 420. 
'Batten's OfFcial Reports on the Province of Enmacn (1851), p. 93. 
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BRAHMANS I N  KUMAON. 

The Hindu immigrants from the plains consist of the 
Yaishyas, Brahmans and Rajputs who are called the high 
castes in order to distinguish them from the indigenous 
Khasas. Mr. Atkinson has given details about the im- 
migrant Brahmans in Kumaon (Vol. XII, pp. 421-428). 
The traditions about the settlement of many such families 
are amply confirmed by pedigree tables and grants from 
the early kings of Kumaon. Nearly all the high caste 
Brahmans and Rajputs claim to have migrated to these 
parts, at the earliest, a thousand years back, with the ex- 
ception of Suraj Bansi Thakurs who have a tradition that 
they came from Oudh 2,000 years back1. Most of them 
have retained in practice the rules of orthodox Hinduism 
and intermarry accordingly; but some have given up those 
rules and by intermarriage with the indigenous Khasas 
are reduced to just high cla,ss Ichas-Brahmans or Xhas- 
Rajputs. 

KHAS-BR,AHMANS I N  KUMAON 

Mr. Atkinson says that his lists give some 250 septs 
of Iihasiya Brahmans of whom the majority are culti- 
vators and plough the land themselves. Whereas Brah- 
mans in general may not touch a plough. "Nearly 90 
per cent. of the Brahmans in Icumaon belong to the 
Khasiya race and are so classed by the people themselves. 
The Khasiyas never tried to connect themselves with the 
plains until of late years, when they see that such con- 
nection adds to their personal dignity, and they now pre- 
fer to be thought 'Norma,ns' and 'Sa8xons' rather than 

'See note and statement of Captain Fisher, Senior Assistant Coin- 
missioner, dated 18th March, 1866, in Plowden's Census R,eport, 
1865, Appendix B, pp. 27-28. 
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'Britons' xl. The septs of these Brahmans a,re either 
occupational or named after their ~~illages. 

BRAHMANS IN GARHWAL 

The census statistics of 1872' showed 81,038 Brall- 
mans in Garhwal, of which 62,803 were Gangaris (Gun- 
gadi). The highest position in the social order ig as- 
signed to the Sarolas. The Gangaris are inferior to the 
Sarolas, but there is no marked line of difference between 
the two classes. The two sub-castes intermarry. 

Political power in Kumaon and Garhwal, as in many 
other places, has been to a great extent the foundation of 
social eminence. I n  saying that ''the pretensions of the 
several sub-castes to social positions are mainly due to 
political causes' '' Mr. Gairol'a is in substantial agreement 
with' Mr. Atkinson, and there is no reason to doubt the 
correctness of these remarks on the evidence available a t  
present4. For the purposes of this study tkie point to 
notice is that "the names in the long list of so-cnllecl 
Brahman castes in Garhnral may be divided into indige- 
nous or Saka, comprising those recorded as Sarola, Gan- 
garis and Xhasiya, and the immigrants from plains'". 
The names of the sub-castes are mostly derived from thr 
that or village of origin of the sub-division6. 

RAJPUTS IN KUMAON AND GARHW.4L 

The Khasiyas recorded in the census of 1852 canie to 
124,383. I n  Kumaon, since 1881, t l ~ e  I<hnsiya. or 

'Atkinson's Gazetteer, Vol. XII,  p. 430. 
2Cen~us,  N.-W. P., 1872, 1872, Vol. I, p. 170. 
'Mr. Grtirola's "The Castes and Sub-caste6 in Garhmel" in the J o ~ r r n o l  

United Provinces Historical Society, Mav,  1912, p. 44. 
'Atkinson, XII,  269. 
'Atkineon, XII,  272. 
'At,kinson, XII,  268. 
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Iihas-Rajpots are shown as Rajputs only. '.'@re . as 
in Ga'rllwal more than 90 per cent. of the Rajputs are 
I<liasiyas and belong to that race as distinguished from 
the immigrants from the plains"'. Rajputs who claim 
descent from t l ~ e  immigrants from the .plains are in 
IQrnaon (1) the. Suraj Bansi I<atyuris represented by :the 
Rajhars of Asltot and Jaspur, the  '.Manurals and 
others, (2) the Raotelas, i.e. the legitimate .and 
illegitimate descendants of the Cl~ands. The great 
mass of. the- Rajputs both in Kumaon and Garhwal 
are l@asiyas or. Kl~asrRajputs, and they are, called after 
the villages -inhabited by them. In some cases the special 
names pf. the sppts are occupati~nal and connected wit11 
the services rendered to the Raja, e.g. the Darmwals pro- 
vided, pomegranates (darinz) to the Raja and Batanniyas 
sifted the flour2. The immigrant Rajputs came mostly 
as soldiers of fortune to seek service, under, the Rindu 
kings i n  I$nmaon. "The qative princes. had never en- 
listed any strangers as sepoys in their armies,. but the 
brave and warlilte tribes, invited by them from time to 
time from other couiltries for this purpose, settled here 
permanently I I &  in,villages, grantqd to them for their. service 
as soldiers, and as a> militia force, to be available in time 
of war"3. A large number of them by intermarriage 
with the  hasas as idopted their customs and family law. 

THE KHASAS AND DOMS FORM THE MAIN HINDU POPULATION OF 

THE HIMALAYAN DIBTRIOTS 

? ' In  the hills, excluding ca'stes from the plains and 
immigrants from Tibet, three main castes are found- 

'Atkinson's Gazet teer ,  Vol. XII, 431. 
2Atkinson's Gazet teer ,  Vol. XII, 439. 
'Pandit Ganga Dat Upreti, Descriptive L i s t  of the  Martial Castes of 

the  Almora District ,  p. 2. 
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the Brahmans, Rajputs and Doms. The two first 
of these are divided into Brahmans and Rajputs proper 
,and I<llas-Brahmans and ~ < l l a s - ~ ~ j ~ ~ t s . ,  I t ,  , ~ d ~ u l a r  t I '  opihion 
collsiders the Kbas:Brahmans and . ~ a j ~ u t k  as the 
original inhabitants of Kamaon a i d p a r t l y  as degraded 
Brahmans and ' ~ a j ~ u t s " ' .  W e  are yoncpned in this 
study with the family law of the I<l~asas only. 

The Donu.-According to tlre census of 1921 there 
were 285,872 Donis in tile. Himalayan districts. They 
are treated as untoucl~ables and are nuusually black, for 
residents of a cold country. The Doms or hill. depressed 
classes are divided into many occupation~l sub-castes and 
are named accordingly2. Before . the Britisli conquest 
their position was one of a'bject servility. !;They arc 
found mhererer the  Khasiyas amre fowd,  1iving:with then1 
in a state even now not far removed from serfdoxd"'. 
.They alre not allowed to use and befoul the .water.meant 
for their betters4. The Doms form a distinct community 
and have a quarter to tllemselves in the village called 

- Dumanra or Dumtola . ' 'Tlley represent, the aborigines 
of.Kumaon and claim to have been in the country before 
either' the Khasiyas or immigrants from the plains were 
known"? .. Mr. Crooke says, "In the Himalayan districts 
of these provinces the Don1 11as been recognized as a des- 
cendant of the Dasyus of tlle Veda, who are supposed to 
have held Cpper India before the advent of the! Nagn or 
Khasa race"6. 

'Census of India, 1901, Vol. XVI, p. 216. 
'Censue Report, 1991, Vol. XVI, Part 11, 228, Table LV (Appendix B). 
'Garkwal Gazetteer, p. 62, Dunlop, "Hunting in ,$he Himalaya," 

p. 183. 
'Qmhwal Gazetteer, p. 64. 
'Oakley, Holy Himala yo, p. 42. 
OW. Crooke, The Tribes and Castes of the N.-W.  P., Vol. IT, p. 33.2. 

See R. G. Latham, Ethnology of India (1869), p. 11; J. F. Wats~n 
and Sir J. W. Rape, The People of India, Vol. .IP, p. 171. 
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The pllysical characteristics of the Doius, their a'uim- 
istic religion1 a'nd the sta'te of abject slavery in which 
they were found in the beginning of the British rule fairly 
suggest the conclusion that they atre the aborigina81 in- 
habitants of these hill's whom the Khasas conquered a'Rd 
reduced to slavery in the remote pasta. 

KHASAS I N  THE PUR.ANAS AND EARLY LITER,ATURE 

The word '-'Khasa" is familiar to the students of 
Puranic and epic literature. ''I<hasiras" a're me.ntioned 
in the Yishnu ~Purana. It is thought that Kha,sas amre 
indicated thereby3. I n  Markandeya Purana Ichasas are 
mentioned in four places. They are mentioned a's a 
mountain tribe with the Niharas and Gurganas4. 
Mr. Pargiter suggests that the Niharas may be the 
Newars of Nepal and the Gurganas, the Gurungs in that 
country. The Khasas seem to be the Khas of Nepal 
and the Khasiyas of liumaon and Garhwal. I t  is in- 
teresting to note tha't the ancient name of these Hima- 
layan districts was Ichas-des5 (i.e. country of the 
Khasas). I n  Canto LVIII, 7, 12  and 51 of this 
Purana the Khasas and Sakas with other tribes are 
said to be living in Madllya-desa (the middle country, 
i.e. the basin of the Ganges from the Punjab as fair als the 
confines of Bihar) and also in the north and north-east 
of India. 

ICrooke, i b i d ,  Vol. 11, p. 333. " I t  is the Doms who preserve lo Ihe 
present day the pure demonism of the aborigines, while the 
Khasiyas temper i t  with the m7orship of the village deities, the 
named and localised divine entities, and furnish from their sanlid 
the priests." 

2Atkinson, X I I ,  p. 277. Mr. Atkinson calls the Doms "The serfs 0' 
the Ehasiya race from Afghanistan to the Kali. Wherever the one 
exists the other ia sure to be found." 

'Wilson's Vishnu Purona (1840), p. 195, note 157. 
'Eargiter's illarkandego l'urona (1904), Canto L V I I ,  56, p. 345. 
'Atkinoon's N.-W. P. Gazetteer, XTT, p. 275. 



The Bhagvata Purana mentions the Klrasas as one 
of the outcast tribes which recovered salvation by adopt- 
ing tlre religion of Iirislrnal. The statement probably 
refers to the gradual permeation of Brahmanical ideas 
among these people. 

I n  the Vayu Purana the IChasas are one of the tribes 
which Sagara would have destroyed but for Yasishtha'~ 
intervention2. I n  the Brihat Samhita of Varahamihira 
the Khasas occur several times. The book at the latest 
belongs to 6th century A.D? Tlie Khasas are men- 
tioned with the Kulutas (i.e. residents of Kulu), Tan- 
ganas and the Kashmiras4. The Khasas have been 
put by Varahmihira in Eastern India? in his famous 
Chapter on Geography, and then on the north-west6. 
North-east is an obvious mistake for north-west, a's 
Iiashmir and Kulu can hardly be put on the north-east 
of India*. 

The Hari Vansa7, like the Vayu Purana, records the 
conquest of the Khasas by King Sagara, and they are said 
to have participated in the attack on Ma'thura by the 
Yavanyas (Greeks)'. 

Tlie Rajtarangini or I<alha,n's fa'mous chonicle of 
Kashmir, which mas written in 12th century A.D., is full 
of references to the Khasas. Sir Aural Stein has con- 
fined them to a comparatively limited region comprising 

'Bhagvata Puzana 11, I V ,  18. 
2Wilson's Works (1866), Vol. V I I I ,  292. 
SGrierson's Linguistic Szizvey of India (1916), Tol. I X ,  Part IV, p. 5 .  
'Bzihat Samhita, X ,  12. 
6Brihat Samltita, X I V ,  6 .  
'Bzihat Samhita, X r V ,  paras. 29-31. 
'Hari Vansa Purana. Translated by Vishnu Sastry Vapat (1911). 

Chap. XIV, paras. 16-20, p. 60. 
'Hari Vansa Pura~la.  Translated by Vhhnu Sastry Vapat (1911), 

Chap. LVII, para. 19, p.  241. 
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the valleys lying immediately tlo the soutlll and west of the 
Pir  Pantsal range'. 

KHASAS I N  THE MAHABHAR,ATA 

The Mahabharata2 gives a long.  account of the 
various gifts presented to Yudhistara by the Kings of 
India and neighbouring states at the Coronation cere- 
rnonyt(Raji Suya-Yajna). The Khasas and the Tanganas 
with others are said to halve brought as tribute heaps of 
gold measured in dronas (jars) and raised from under: 
neath the earth by ants and therefore called after these 
creatu'res. These people "endued with great strength" 
also brought "chamaras" (ya'k's tail) and also "sweet 
honey extracted from the flowers growing on the 
Himavat' ' . 

The gold-digging ants mentioned here are now shown 
to be the Tibetan miners" It appears that the Khasiyas 
traded in gold dust with the Tibetan miners at that ea'rly 
time4. A considerable quantity of gold was procured by 
gold washings.in Garhwdl in the past5 and it was probably 
in fine particles and of the same kind as produced by the 
Tibetan miners. The honey of the S.or valley is in high 
repute for its richness6, and the Yak, too, is imported to 
Kumaon in the Bhotiya, mahals or villages north of -the 
culminating range of the Himalaya7s7. The character of 
the presents indicates the Khasiyas of Garhwal. The- 

'Sir Aural Stein, Kall~ana's Clzronicle of the Kings of k&hrnir (1900), 
p. 47. Note to Book I, Verse 317. 

T. C. Roy's trensla'tion of the h4alzabharata (1884, Cel. edition), 
gabha Parve, L I I ,  p. 144. 

'Schiern, "The Tradition of the Gold-digging Ants," Indian Antiquurv 
IT, 225. 

'Atkinson, XI,  377. 
'Atkinson, XI, 543. 
%4tkinson,' XI,  94.5. 
'Atkinson, XI, 33. 
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Tanganas lived nea'r Badrinathl. Mr. Pargiter, too, puts 
them in that region2. 

The Xhasas are not mentioned in the great list of 
the armies which assembled on the battlefield of Kuruk- 
shetra, but they appear in the army of Duryodhan3, and, 
armed with swords and lances, fought with stones against 
Satyaki4. Fighting with stones was well known in these 
hills. The folklore mentions such warfare, and we 
find relics of bygone days in stone heaps at the hill tops. 
Popular imagination now looks upon them as sacred to 
village gods5. We have survivals of intler-tribal fights 
with stones in the Bagwali or stone slinging festivals at 
Chaur and Silangi in Garhwal" Bhim Tal and Debi 
Dhura, and many other places in Almora and Naini Ta17; 
and also on the banks of Vishnumati in ~ e ~ n l  at the Sithi 
Jatra festival8. 

CONCLUSIONS FROM PURANAS, ETC., ABOUT KHASAS 

The Puranas and Mahabha~ tn  give little details 
about the Khases. It is, however, clear from the same 
that,  the 1ihasa.s were a people who were not confined 
to a particular- locality. I n  Drsna Pama (VII, 
para. XI, 17-18, p. 32) the Khasas are described 
as "arrived' from diverse realms," and the same 'fact 
is borne ~ u t  by Markandeya Purana (Canto 68, serses 
7 ,  l2.hnd 51) and other sources: ' 

'Atkinson, XI, 357. 
2Jozrrnal Royal Asiatic Society, (1908), 309. Mr. Pargiter on "The 

Nations of India at the battle between the Fandavas and 
Kanravas." Map opposite p. 332. 

'The Mahabharata, Udjog Parva, section 160, p. 470, an8 section 161, 
p. 474. 

'The Mahabhara t~ ,  Drona, Pam,  dection CXXI, 40-43, p. 858. 
5Jodh Singh Negi's Himala!lan Travels (1920), pp. 02-93. 
6Atkinson, XI, 823. 
'Btkinson, XI; 870. 
@Dr. Wright's History of Nepal (1877), p. 35. 
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TII his interesting paper "On Mount Caucasus"' 
Captain Wilford has made an attempt to trace the Khasas 
from Kashgar through I<ashmir and Kumaon to the Khas- 
siva hills in Assam. Without agreeing with all his 
arguments and conclnsions it can be safely said that the 
facts recorded by him and those mentioned above fairly 
bear out the theory of a very wide extension of a Khasa 
race in prehistoric times on the northern b~rderla~nd of 
India. 

The antiquity of the Khasas in the Himalayan dis- 
tricts is accepted by the eminent scholar Sir G. R. Grier- 
son, and he observes that ','the great mass of the Aryan 
speaking population of the lower Himalaya from Xashmir 
to Darjeeling is inhabited by tribes descended from the 
ancient Khasas of the MahabharataPP2. 

THE KHASAS I N  NEPAL 

The Iihasas form a considerable portion of the p o p -  
lstiou of Western Nepal. Mr. Francis Hamilton (for- 
merly Buchanan) has shown the high proportion of the 
Ichas between Nepal proper and the river Kali, i.e. the 
country of the Chaubisi Rajas and Baisi Rajas. The 
Rllasiyas were prominent in Satahung , Gorkha Raj , 
Saliyana, which was called Khasant and Duti States3. 
The Ichas are the predominant race of Nepal, and a good 
account of these people is given by Captain E. Vansittart4. 
I t  is enough for our purposes to note that ':In Nepal the 
tribe (i.e. Ichas) is much mixed. A great number of the 

- -- 

'Asiatic Researches (1801),  V I ,  455 .  
2Linguistic Survey of India,  Vol. IX, Part  IT, p. 8 .  
Trancis  Hamilton, An accaunt of the kingdona of Nepal (1819), pp. 242, 

244, 277, 282. 
'"The Tr ibes ,  Clans and Castes of Nepal", Journal of the Asiatic 

Society,  Rengal (1894),  L X I I I ,  Part I ,  p. 213. 
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so-called Khas are really descended from the intercourse 
between the high caste Aryan immigrants from the plains 
and the aboriginal Tibeto-Burman population. But that 
there is a leaven of pure Khes descent also in the tribe is 
not denied"'. The Gurkhalis and western tribss of 
Nepal speak Ichas, which unlike the other dialects ie of 
Sanskrit origin2. Khas-Kura (or Khasa speech) is one of 
the names for the language of the Aryan rulers3 of Nepal. 
It belongs to the Indo-Aryan family of languages. 

THE KHABAS ON THE WEST OF TEE HIMALAYAN DISTRICT6 

The Icanets are the low caste cultivating class in the 
Knngra and Kulu hills. The whole questioil of their 
origin is elaborately discussed by General Cunningham. 
He identifies them with the Kulindas of the Sanskrit 
classics and is of opinion that they belong to the great 
I a a s a  race which occupied the whole of the lower slbpes 
of the Himalaya from the banks of the Indus to the 
Bramaputra4. The Kanets are divided into two greab 
tribes, the Khassia and the Rao. "It is probable that 
the Khassias (of Punjab hills) are really descended from 
intercourse between the Aryan immigrants and the 
women of the hill's5. 

Sir James Lyall thinks the Iianets are a mixed race, 
and those who conform to Hindu obser~a~nces are called 
the Khasiyas6. Some intermixture of the Khasas with 
the Tibetans has undoubtedly taken place in the Kanpra 
and Kulu hills. The language of the people-western 

- - 

'Linguistic Suraeg of India,  Vol. TX, Part nT, p. 8 .  
ZEncyclopaedia Britannica, Vol. XII (1911). p. 379. 
'Linguistic S ~ ~ r v e y  of India, ibid,  pp. 17-18. 
'Archaeological Szirvey of India Reports, Vol. XIV, pp. 1 2 S 1 3 5 .  
'Sir Ilenzil Ibbetson, Pnnjab Census Report (1883), Vol. I ,  para.. 4%. 

p. 268. 
"Lyall's Konrjra Settlement Report (1876), para. 112, p. 150. 
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Pahari-belongs to Indo-Aryan f amilyl. Sir Athelstane 
Baines says about the Icanets that "there seems reason 
to think that they belong to a very early wave of 
northern immigration, possibly Aryan, but not of the 
Vedic branch, which has received an infusion of other 
northern blood since its settlement in the Hima'laya"'. 

KHASA ETHNOLOGY 

For ethnology "in India where historical evidence 
can hardly be said to exist, the data ordinarily available 
are of three kinds-physical characters, linguistic 
characters and religious and social usages. Of these 
the first are by far the most t rus t~or thy"~ ,  says Sir 
Herbert Risley. I n  the Himalayan districts there is 
practically no historical evidence of Khasa immigration, 
and it cannot be said when they came to occupy these 
hills. It is clear, however, that they came from outside 
and subjugated the dark aborigines (the Doms). 
"Physical characters are the best, in fact the only true 
tests of race, that is, of real affinity; language, customs, 
etc., may help or give indication, but they are often 
misleading"'. 

PHYSICAL CHARACTERISTICS OF  THE KHASAS 

The physical features of a Khasa are clearly Aryan. 
H e  'does not show any physical characteristics different 
from the high caste people in the hills or the plains of 
Northern India. No anthropometrical data are available 
about these people. Both Messrs. Burn and Blunt in tEe 
census reports of 1901 and 1911 have doubted the value 

~ 

lL ingui~t i~  Survey, ibid, p. 373. 
'air Athelstsne Baines, Ethnography (Castes and Tribes), p. 49. 
'Sir Herbert Risley, The People of India (1908), p. 6. 
.Ramarks of Sir William Flower quoted by Risley on p.  6. 



of anthropometrical data in the United Provinces, for 
htermining ethnic affinities as an undoubted admixture 
of blood has taken place.' The test must thus depend 
upon the opinion of those who have seen the people. Mr. 
Atkinson observes "Khasiyas of Ihmaon are in physiog- 
nomy and form as purely an Aryan race as any in the 

* 9'2 plains of Northern India. The Rev. E. S. Oakiey, who 
lived for many years in Almora, notes that "the physical 
aspect of the Khasiyas of Kumaon is distinctly Aryan, 
their language is an almost pure dialect of Hindi, and 
there is little ground for the assuinption that they have 
been mixed to any large extent with Mongolian tribes. 9 9 J  

I n  Garhwal the Khasas are more mixed, though the 
difference is scarcely noticeable4. "Garhwalis are as 
a rule very fair in  colour, and some show a distinct Mon- 
golian type of feature. " This is probably due to the 
effects of Gurkha conquest and oppression. Y t  cannot 
be said that the Khasas in Garhwal represent on the whole 
the purest Khasa blood, though there is not such admix- 
ture with Mongolian blood as we find in Nepal or in 
the Punjab hills. The present population, howeyer, also 
includes the descendants of Rajputs and Brahmans from 
the plains by the Khasa women. There may be some 
Indo-Scythian blood, too, as the royal house of Garhwal, 
Doti and Askot claim descent from S a l i ~ a h a n a . ~  Watson 
and Kaye in "The People of India" note about the Kha- 
siya Rajputs of Garhwal that "many of them have regu- 
lar Aryan features and none are of a very dark 

'Census Report (1901), p. 239, and Census Report, 1911, p. 3GO. 
aAtkinson's Gazetteer, p. 379. 
'Holy Himalaya, by E. S. Oakley (1905), p. 87. 
'Atkinson, Vol. X, 29. 
sHistorical Record of the 39th Royal Garhu-a2 Rifles, p, 7. 
*District Gazetteer, Garhwal (1910), p. 111. 
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complexion. Many of the younger worncn are fair and 
handsome, with good figures. " ' ' ' Mountaineer' ' says 
"The Pahari women have naturally very fine forms, and 
in youth insny in this respect could hardly be surpass- 
ed."2 The Khasiyas are somewhat shorter in stature 
than the men of the plains, a peculiarity observed in 
Europe, too, in the case of residents in the hills.3 

LINGUAL DATA ABOUT THE KHASAS 

Kumaoni a'nd Garhwali with local variations are 
spoken in Kumaon and Garhwal. They form the cen- 
tral Pahari sub-division of the Indo-Aryan family of 
languages in Sir G. Grierson's Linguistic S ~ r v e y . ~  The 
people adopted the language of the Gujars and Rajputs 
who entered Kumaon and Garhwal in later times, hut 
there are peculiarities "which are sufficient to point to 
a relationship between the old Khasa language and the 
'Pisacha' languages of the North-West Frontier-Kash- 
miri, Khowar, Shins, and so forth. ' '5 One of the prin- 
cipal dialects of Kumaoni is called Khas-Pa j iya  or "the 
speech of the Xhasa subjects. "" Dardic or Pisacha 
languages are s sub-family of Aryan languages." 
Kumaoni and Garhwali are ~a jas than i  modified by the 
ancient Ichasa tongue. 

" Linguistic are far more variable than animal or 
vegetable forms, and in a,nthropology it is a generally 

'J. P. Watson and Sir J. W. Kaye, The People of India. (lsGS), 
Vol. 111, P. 170. 

""~ountainekr;" A Su?,tmer Ra.mble in the Himala.yas, p. 186;  sze 
also Dunlop, Hunting in tlze Himala?ja, p. 184, "Young girls 
possess a complexion as fair as many Spaniards or Italiacs, anit 
with very regular features. 

"isley, People of India, p. 31. 
'Linguistic Survey, IX,  Part  IV, p. 101. 
SLingzii.stic Survey, i b i d ,  1,. 109. 
'Linguistic Survep, Vol. VI I I ,  Part  11, p. 2. 



accepted principle that speeclr cllanges more readily and 
more rapidly than physical types. ' " The evidence of lin- 
guistic affinities must always be accepted with caution. 
Community of speech does not necessarily indicate com- 
munity of blood. ' ' Still, u d e r  ordinary circumstances, 
connection of speech does indicate more or less connec- 
tion of ancestral race. 9 92 

RELIGION O F  THE KHASAS 

I n  India "the fundamental religion of the majority 
of the people-Hindu, Buddhist or even Musalman-is 
mainly animistic. The peasant may nominally worship 
the greater gods; but when trouble comes in the shape of 
disease, drought or famine, it is from the older gods that 
he seeks relief. ' '" The Kha'siya is undoubtedly animistic, 
and his animism has to some extent influenced the higher 
castes. The various gods, goddesses, ghosts and spirits 
which these people recognize are described by Mr. Atkin- 
son. 

With the lower races, says Lord Avebury, religion 
is an a,ffair of this ~ o r l d ,  not of the next. :.'Their deities 
are evil, not good; they may be forced into complia,llce 
with the wishes of ma'n ; they genera811y require bloody, 
and often rejoice in human, sacrifices; they are mortal, 
not immortal; a part, not the authors, of nature; they 
are to be approached by da1nces rather than by prayers. "' 

Judged by this standard the Khasas show primitive 
religious thought and practices, which are partly affectfed 

' A .  H .  Keane, Ethnology (1896), p. 169. 
2Tylor, Primitive Culture, Vol. I ,  p. 44.  
Vmperial Gazetteer of India, Vol .  I ,  p. 433. 
'Atkinson, X I ,  Chap. TX. 
'Lord Avebury, Origin of Civilization and Primitive Condition of Mart 

(1911), p. 213. 
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by Brahmanical precept or example in the case of edu- 
cated members of the community. ' 'Mountaineer' ' has 
given a faithful picture of the religion of the vast majority 
of Hindus in these hills. H e  says, religion of the Pahari 
(in Garhwal and Tehri) is a simple form of Hinduism. 
They speak of divinity not as such and such a god, but as 
the god of such and such a place. "Almost every remark- 
able hill has also an individual protector, and the sniah 
lakes and ponds are considered as particularly favourite 
places of the deity's abode. The principal sylvan deitya 
is the Nag Raja, a god supposed to clothe hirnself in the 
form of a serpent. The spirits of the departed are believ- 
ed to revisit the scenes of their mortal career and to poss- 
ess the power of afflicting individuals of the family of 
~ ~ h i c l ~  they were once members. . . . The great charac- 
teristic of Pahari a7orship is the number of sacrifices 
made and the manner of making them; sacrifice indeed 
is the universal and almost sole method of manifesting 
thanlts given for benefits received, or making supplica- 
tion to avert calamity. This would lead one to believe 
Hinduism in the hills had been grafted on some other 
religion, the rites of which m7ere still blended with it. To 
see a Pahari family sacrificing in the forest the sheep 
or goat for a victim, the pastoral appearance of the peo- 
ple, the fire, and the rude altar of rough stones carry one 
back at once to early ages of the world. Sacrifices are 
made to the depta of the village, to the divinities of parti- 
cular places, to the fairies, demons and spirits of the 
departed." I n  case of illness a goat or sheep is led round 
the sufferer and killed at the spot. Oracles are consulted 
by enquiry of the depta and the divinity is conjured up 



INTRODUCTION 93 

for the purpose.' In Kumaon snake worship is not corn- 
mon now, but there are temples and places t 9  show that 
it must have been practised extensively at one time. 
We see in the popular religion a carious blend of anim- 
ism, demonism, Brahmanism and Buddhism. The be- 
lief that the sp~r i l  of a person injured has power to cause 
misfortunes to the wrong-doer or his family and strong 
faith in the Karmic theory of Buddhism have consider- 
able effects on practical morality, "one result of which 
is seen in tlre fact that hardly any police are required in 
the hills. ' '" 

CHARACTER O F  THE KHASAS 

Honesty and valour are possessed in ample measure 
by tlre Icllasas. Their honesty is beyond question. A 
verbal bargain is seldom repudiated and theft is almost 
unki~onrn.~ Dr. Heber in 1824 noted "There was 
scarcely a more peaceable or honest race in  the nrorld,"' 
but Mr. Wilson's remarks on the whole are not so cyni- 
cal as they may appear. "Their (Purbattees') honesty 
has been frequently extolled and is undeniable, but is 
more the effect of local causes than an inherent quality. 
I n  their small conimnnities it is almost impossible to be- 
come dishonest, every man's action being patent to the 
rest; detection and disgrace or punisliment would be cer- 
tain; mbile away from home a Palrari has not cunning 
enough to be a rogue. "' The military exploits of the 
Ichasas in modern times are enshrined in the records of 

'"Mountaineer", A Summer Ramble in the  Himalaym, pp. 187-189. 
2Atkinson, XI, 375 and 835. 
SBura's Cenaus Report, 1901, p. 77. 
'District  Gazetteers,  Almora., (1911), p. 110, and Gerhwal (1910), p. 68. 
'Right Rev. R. Heber, D.D.,  Lord Biahop of Calcutta, Narrative of a 

Jotirney througlt the Upper Provinces of India (1898), p. In. 
6"M~~ntaineer," 189. 
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the 39th Roya'l Garhmal Rifles, and n-e find that the 
aescendants of the a,ncient Iihasas "endued with great 
courage, unyielding and obstinate in battle"' do show 
the daring and valour of their a,ncestors on the field of 
battle. "Wherever the.y have been tried they have 
shown themselves almost equal to Europeails in bravery, 
and in every other quality of a soldier may certainly 
cha'llenge any portion of the native army, " 2  for "each 
of these simple mountainee,rs has hidden away within 
his inner consciousness that little spark, perhaps dulled 
by disuse or oppression, which represents the fiercely 
burning flame of military ardour that burned in the 
breast of some old ancestor. "3 
. . 

CONCLUSIONS ABOUT KHASA ETHNOLOGY 

Any conclusions about the ethnic affinities of the 
Ichasas can only be an approximation to truth in the 
absence of reliable historical data. It is clear that they 
are not aborigines and represent a great martial race 
which extended from Kashmir to Nepal. The Khasiyas 
of Icumaon represent by far the purest I<liasa blood and 
have on the whole Aryan features and an Aryan language. 
In considering their religious superstitions we must take 
into consideration their physica,l and cnltnral surround- 
ings. Fear caused by solitude in the midst of huge 
forests, high mountains and roaring rivers is likely to 
induce nature worship and belief in supernatural powers, 
and the conquered Doms also seem to have contributed 
to the religious outlook of the Ichasas. 

'The Mahabharata, Karna Parva, section XX, 10-11, p. 61. 
a"Mountaineer ," 185. 
'Historical Record of 39th Royal Garhwal Rifles (1923), p. 8. 



INTRODUCTION 25 

In  the Mahabharatal the I<ha~as are said to be as 
blameable in their practiceu as the Vahikas. The charges 
of Karna against the Vahikas are (1) freedom from the 
restraints of orthodox Hinduism as regakds food, (2) laxi- 
ty of morals among the females,(3) absence of sacrifices. 
This condemnation only shows that these people did not 
come under the influence of Brahmans and naturally ex- 
cited the contempt and hatred of tlre Bra l~mai~   writer^, 
peachers and reformers. It is worthy of note, llonrever, 
that Manu calls the Khasas offsprings of Vratya Kslratri- 
y a ~ . ~  "Those sons whom the twice-born beget on wives 
of equal caste, but who, not fulfilling their sacred duties, 
are excluded from the Savitri, one n~us t  designate by the 
appellation Vratyas. " 

I n  considering the Khasiyas as I<shatriyas 17110 had 
given up sacrifices and Savitri, the Hindu religious mrit- 
ers assume for their orthodox religious practices an anti- 
quity which they did not possess. Dr. Muir says that 
"The epic and Puranic writers believed all the surround- 
ing tribes to belong to the same original stock n-it11 them- 
selves; though they, at the same time, erroneously imagin- 
ed that these tribes had fallen away from the Brahmani- 
cal institutions; thus assigning to their own polity an 
antiquity to which it could in reality lay no claim."' 

The degeneration tlreory was the pet child of the 
Brahman writers. Even objectionable practices of the 
past were attributed to the eminence of the ancients who 
practised them.5 The Hindu sages pictured an ideal 

'The Mahabharata, Karna Parvs, sections XLIV and SLV. 
=Manu, X ,  22. 
aManu, X ,  20. 
'Muir's Sanskrit Texts (1868), Vol. I ,  p. 488. 
'See Brihaspati Smriti, XSIV, paras. 1!2-14, where Xiyoga i n  de- 

precated in the Kali age. Sacred Book of the  Eo.vt, XXIII, 
p. 369. 
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past n.hich was followed by a slow and steady all-round 
degeneration of mankind. The progressionist does not 
see in the unbra,llmanical usages of the Khasas or other 
similar tribes n depa'rture from orthodox rules, but a 
rich find of primitive customs, many of which the other 
Indo-Arya,ns probably at one time shared. 

It seems tlmt these isolated hill ranges, guarded by 
fever-haunted forests, offered no prospect of profit for a'n 
en masse migration of any tribes from the fertile plains 
of Northern India', and a colonization from the plains is 
doubtful ~uiiless we speculate that a later wave of Aryans 
drove the earlier immigrants to take shelter in these 
hills. A writer in the Calcutta Review says "The greater 
part of the present inhabitants of Ihmaon  belong to the 
tribe  no^^ called I<llasiya, which is spread so widely 
tllroogh a great extent of the Indian Himalaya. That 
these Iihasiyss are the same people called Khasa in the 
ancient Sanskrit boolts cannot be doubted. There is, 
moreover, direct evidence from inscriptions that have 
lately been deciphere,d in Garhwal that certainly not less 
than 1,000 gears ago the king of these provinces called 
hiinself the king of Ichasa. The term is now dyslogistic, 
but it ericlentl~ n-as not so when these inscriptions were 
written.' 'l 

For the purposes of this study it is sufficient to say 
that the IChasas settled in these hills appealr to represent 
an early wave of Aryan immigrants, or a people whose 
features and language were very much like those of the 
Aryans. 

Mr. Atkinson in his scholarly study of the subject 
states "that tlwre seems no reason for doubting that the 

'"The Hin~a l aya  in Rumaun and Garhwal", Calcutta Review (185!Jl, 
Vol. XVIII,  pp. 86-87. 
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ICtrasas were a very powerful race who came at a very 
early period from the oflcina gentiunz, Central Asia . . . 
and tlre IChasiyas of ICumaon are of the same race,' and 
further on he says "we may, therefore, assume for the 
Klialsiyas an Aryan descent in the widest sense of that 
term much modified by local influences; but whether they 
are to be attributed to tlre Vaidik immigration itself 01. 

to an earlier or later movement of tribes having a similar 
origin there is little to show2 Sir George Grierson ac- 
cepts the Aryan origin of the Khasas hy saying that "Be- 
sides Tibeto-Burmans the lower ranges of the Himalayas 
were inhabited by rarious Aryan tribes, the principal of 
which was that of the I(11a~sas. "" 

Sir Athelstane Baines regards the Iihasiyas as tlie 
descendants of a " ~ e r y  early wave of northern immigra- 
tion, possibly Aryan, but not of the Vedic brancll."' 

A SHORT HISTORICAL SKETCH O F  THE HIMALAYAN DISTRICTS 

It seems that tlle Iihasas settled in Iiunlaon and the 
adjacent countries in renlote antiquity after subduing t'he 
aborigines now known as the Doms. SVe do not know 
mliether this erent happened before or after the migra- 
tion of the Vedic Aryans. Little is known about the 
early history of Iiumaon. There are traces of an ancient 
civilization i n  millat is nonr a dense forest in the Tarai at 
the foot of the l i i l l ~ . ~  m7e find, llower-er, that "as early 
as  sevelial centuries before 'the Cl~ristian era the shrine 

- 

'Atkinson's Gazetteer, Vol .  XII ,  1). 379. 
'Atkinson's Gazetteer, Vol .  XII ,  p. 440. 
'Linguistic Swvey  of India, IX, para. IV, p. 270. 
'Baines, Ethnography (Castes and Tribes), pp. 49-50. 
'Cunningham, Archaeological Reports, Vol. 11, p. 238. Journal of tl:e 

Asiatic Society, Bengal, XXXVI ,  Pert I ,  154.  



of Badari (in Garhwal) was celebrated as a seat of learn- 
ing and as the abode of holy men. "' Ihmaon  and Garh- 
wal were probably included in the great Kosa'la kingdom 
in the sixth or seventh centuries B.C.2 Ferishta, pro- 
bably quoting a legend, tells us that the Raja of ICumaon 
named P'hoor (Porus) fought against the Greek Xing 
Alexander and wals Billed.3 The Greek writers hare said 
that Porus was not killed, but only wounded.* The state- 
ment of Perishta at least shoa~s that until about 300 years 
ago it was believed that one of the Kumaon Rajas named 
P'hoor had fought against Alexander.' From the evid- 
ence available we may safely conclude that these hills were 
occupied by the Khasas long before the Christian era. 

The earliest ruling dynasty knolvn to authentic his- 
tory is of the Xatyuris. The Icatyuri Raja of I<umaon 
and Garhwal was styled "Sri Basdeo Giriraj Chakra 
Churamani" and "the earliest traditions record that the 
possessions of the Joshimath ICatynris extended from the 
Satlaj as far as the Gandaki and from the snow to the 
plains, including the whole of Rlohillthancl. " Tradi- 
tion gives the origin of their Raj at Joshimath in the 
north near Badrinath and n subsequent migration to 
Icatyur valley in Almora district where o city called 
Icartti-Xeyapura' was founded. 

Some inscriptions of the Icatyuri kings are available, 
cne in Bageswar temple on stone ~ ~ h i c h  is supposed to be 

'Atkinson, XI,  274. 
a H o l ~  Himalaya, Oaliley, p. 132. See Rys David's Buddhi.;t I n d i n ,  

p. 25, about the description of the Kosala kingdom. 
'Briggs, Perislrta (1829), p. lxxiii. 
'Cfambridge History of India, Vol. I, pp. 359, 368. 
'We are told by a recent writer that the songs about "Syurn" and 

"Pyura" are still sung and well known in these hills. "Syura" 
is said to be a vulgarized form of Sikandar (Alexander) and 
"Pyura" of Porus or Puru, Pt.  Manorath Pande Shastry. "Sank- 
shipta Rnrmanchal Raj-Varnan" (1925), p. 4 

'Atkinson, Vol. X I ,  p. 467, and foot-note. 
'Atkinson, Vol. X I ,  p. 468. 
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1,500 gears old.' In 335 A.D. the ltingdonr of Kartri- 
pura was a semi-tributory state of the Gupta empire.' 
In  the Allahabad inscription of Samudra Gupta this state 
is mentioned to the wed of Nepal, Kartripura is identifi- 
ed with Katyori Raj in I < u m a o n . ~ e r i s h t a  again tells 
us of the defeat of the Raja of Iiumaon "who inherited' 
his country and crown from a long line of ancestors that 
had ruled upwards of 2,000 years" between the years 440 
and 470 A.D., by Ramdeo Rathor of Kanouj. Thr 
Icumaon Raja gave his daughter in marriage to Ramdeo.' 
The Chinese'travel ler Houen Tsa'ng refers to the kingdom 
of Brahmapuraknd also mentions Govisana.' Mr. Cun- 
ningl~am identifies Brahmapura' with Lakhanpur in 
Kumaon, while Mr. Atkinson' thinks it refers to Barahat 
in  independent Garhwal. Both agree that it refers to 
the Katyuria kingdom in the Himalayan districts. Govi- 
sanag is placed near Kashipur in Naini Tal district. In 
853 A.D. Lalita-Sura, son of Ishta.gana, son of Nimbara, 
was apparently reigning in K ~ r n a o n . ' ~  

After the decline of the Iia'tyuris the Clland dynasty 
reigned in Kumaon for several centuries. I t  is doubtful 
when Som Chand, the first progenitor of the Chaad dynas- 
ty, came to Iiumaon. Mr. Atkinson" puts his reign from 

Journa 1 oj th.e Asiatic Society, Bengal, V I I ,  1056. 
2Vincent Smith's Early History of India (1924),  p. 302, and Dr. Har- 

nett's Antiquities of India (1913),  p. 46. 
SJournal Royal Asiatic Society (1898), p. 198. 
4Brigg's Ferislrta, p. Ixrvii. 
CSamuel Beal, Buddhist Records of the Western ll'orld (l884,, Vol. I ,  

p. 198. 
"m~uel  Beal, Buddhist Records of the IYestern World (1884), V O ~ .  1, 

p. 199. 
'Cunningham, Ancient Geography of India, p. 356. 
"Atkinson, X I ,  453. 
'Cnruiingham, Archaeological Report (1?71), Vol. I ,  p. 261. 

loDr. Barnett's Antiquities of India, p. 64. 
"Atkinson's Gazetteer, XI,  607. 
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953-974 A.D. Som Chand began his rule in Kumaon 
over the small principality of Champhawat, and his des- 
cendents in course of time extended their power over the 
other chieftains who had come into being on the disrup- 
tion of the Katyuria "Raj". I t  was when the Chand 
dynasty was in power that most of the Brahman and 
Rajput settlers, called the high castes, came to the 
Icumaon hills in Almora and Naini Tal. 

The early history of Icumaon and Garhwal is identi- 
cal. In  fact the early seat of the Katyuri Rajas was in 
Garhwai, and it was there that the mountain kings 
ruled. 

I n  Garhwal the disruption of the Katyuri Raj 
'brought in existence many independent chiefs. "Every 
glen or hill, as formerly was the case in  the highlands of 
Scotland, was subject to its own chiefs who have left no 
record behind except the moss-covered walls of their 
strongholds. " l Ajaya Pal is credited with having reduc- 
ed fifty-two of these chiefs under his rule, and he cannot 
be placed earlier than 1358-70 A.D.2 Kank, the epony- 
mous founder of the present dynasty, is said to have come 
from Gujrat. Mr. Atkinson thinks that some historic 
connection underlies the old Indo-Scythian dynasty and 
the Garhwal  raja^.^ 

The Gurkha domination of Icumaon and Garhwal 
'lasted from 1790-1815. After the Nepal War these dis- 
tricts were ceded to the East India Company under the 
treaty of Sigoulee in March, 1816. The country was oc- 
cupied in April, 1815 by the British. Raja Sudarshan- 
shah received back part of his territory which had been 

'Atkinson, XI, 62'7. 
aAtkinson, XI, 44$. 
SAtkinson, XII, 265. 
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. lost to the Gurkhas, and it now forma the present state of 
Tehri or independent Garhwal.' 

CONCLUSIONS FROM THE HISTORICAL SKETCH 

This short historical sketch has been put in to help 
us in viewing the Kumaon local custom in their true per- 
spective. I n  order duly to appreciate and understand 
the customary law of a people, a student has to take into 
account all the factors which govern the social and poli- 
tical life of the people, and he must give due weight to 
cultural, political and religious forces among the people 
in the past or the present. "A nation's institutions are 
part of its history and must be considered as such it we 
are to understand them rightly."' 

It has been shown that excluding the Doms and the 
Bhotiyas, there are two main classes of Hindu popula- 
tion in the Himalayan districts :-(1) The early settlers 
and conquerors represented by the Khasas, (2) the late 
settlers from plains who are a very small minority. 

For the purposes of the lawyer the Khasa's include 
not only the original members of the Khasa race but also 
the immigrant Brahmans and Rajputs and their issue by 
Khasa women who accept and follow the rules of Khasa 
Family law. Their family law is based on traditions and 
usages which are older than the Manusmriti. The for- 
tunes of Hindu law in its development on a religious bash 
have left unaffected their primitlve customs which, wit11 
probably some variations due to ra,cial or cultural drifts. 
seem to represent an early sta,ge of Indo-Arpn society. 

'Collection of Treaties, Engagements and Sanads relating to l t zdin,  
by C. U. Aitchison (1909), Vol. I, p. 34. Sanad no. XVIII, dated 
4th March, 1820. 

*Maine'e Ancient lauy. Edited by Sir Frederick Pollock (1906 edition), 
p. 174, note 1. 
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The Rajputs and Brahman settlers from the plainsa 
came after Brahmanic law had fully developed in North- 
ern India, and their outlook on life and secular transac- 
tions are affected by that religious hypnotism under which 
the Hindu law-givers completely put their followers. 

There are thus three main landmarks in the history 
of the Iihasa Family law :- 

First the period preceding the 10th century, i.e. be- 
fore the occupation of Kumaon by the Chand dynasty. 
At this stalge all that we can say is that all the people, 
bad probably the same family law. If there were local 
or family variations, we have no means to say what they 
were. I t  can safely be maintained that Xhasa law was 
the common law of the country. 

Secondly, after the 10th centuly some immigrants 
brought with them their own family law, which was the 
developed Brahmanical law or the customary law altered 
or shaped by religious doctrines. Mr. J. D. Mayne, the 
author of the standard worl; on Hindu law and usage, 
holds the view that after the Aryans reached the plains 
of India their laws and customs were immensely affect- 
ed, and most of all in Bengal, by Bralhmanical doctrines 
evolved as time went on.' 

From the rise of the Chand dynasty and the political 
and social supremacy of its adherents till the British ol- 
cupation of Kumaon we have to see how far did the new- 
comers, i.e. the high caste Brahmans and Rajputs, affect 
the Khasa law by their example or precept. 

When we think of eight centuries of political and social 
subjugation of the Khasas, we may be inclined to think 

~ - - - - -  - 

'See Mayne, para 5 "Hindu law is based on immemorial usage, which 
existed prior to, and independent of, RraBhma,nism", also as. 6, 7 .  



that some clraiiges of great magnitude took place in their 
custon~ary law. I t  may seem paradoxical, but the evi- 
dence at  our disposal does not show that any class ap- 
preciably influenced tlre family law of the other. Mr. 
Mayne takes a similar view about Southern India.' 

To tlre political supremacy of tlre Cllands we should 
not attribute that strong centralized government with 
which British rule lras made us familiar. There were 
Katyuri and Khasiya Rajas or Chiefs in the time of many 
powerful Clrand kings. Tlre frequent I<h asi ys revolts 
point to tlre same conclusion. The subjugation of tire hill 
chieftains consisted ordinarily in l e ~ y i n g  tribute and re- 
cognition of vassalage. Broadly speaking the kingship 
was a tax-gathering agency. Centralized courts of Jus- 
tice as we know them now were unknown. I t  mas mainly 
tlre system of judicial administration in those days which 
preserved the customary law of the Khasas from the in- 
roa'ds of Brahmanism. The disputes were decided by the 
village panchayats, and tlre village elders were guided by 
their traditions and sense of right and wrong. 

The newcomers, who n7ere in an extreme minority, 
had plenty of occupation in court intrigues or looking 
after the spiritual welfare of the king. They lived mostly 
near the kings and received grants in the vicinity of the 
capital. The supercilious exclusion which high caste 
Hindus assumed towards the Khasas barred the channels 
of active influence. Those who entered into matrimo- 
nial alliances m~itlr the Khasas mere merged in them. 
The example of politica.1 and thereby social superiors, 
lrowever, acted in other respects. The Icl~asas who rose 

'Mayne, as.  2, 6. * 
'Atkinson, XI,  510, 597, 653, 568, and Vol. XII, 41. 
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in pronliilence assumed some usa'ges and customs of tl lb 
late comers; many of them took to tile mystic thread 
(Janeo) and introduced some religious observances in mar- 
riage. 

We shall see that the Khalsa Family  lam^ is entirely 
free from those religious dogmas with which Hindu law 
makes us so familiar. Marriage, paternity, adoption 
and inheritance in Hindu law have cea'sed to be mere secu- 
lar transactions, but the great teachers of the Hindu 
Dharma-Sastras have succeeded in covering all these in. 
stitutions with the steel frame of religious sanction. 

The third and last stage was of great moment for the 
Kllasa Family law in Kumaon and Garhwal. It began 
with the British occupation of these districts in April, 
1815. The Gurltha domination was too short and tyran- 
nical to leave any permanent impression on the family 
lam of the people. 
PANCHAYATS AND JUDICIAL ADMINISTRATION I N  BRE-BRITISH D.4YS 

The political conditions and social organization in 
these hills conspired with the topographical features of 
the country to maintain for centuries the archaic rules 
of Khasa Family law. The forests at the foot of the hills 
ma'de any intercourse with the plains di6cult. The hill- 
men being thus shut up remained singularly free from the 
advance in the cultural and religious thought in other 
parts of India. "Settlements in a mountainous country 
naturally get fixed, and a small, secluded, easily defended 
valley may retain stiff tribal customs for thousands of 
years. " ' 

Apart from other factors the system of judicial admi- 
nistration in the past appears tp have contributed a g o d  

'Paul Vinogredoff, Historical Jurisprudence, p. 230. 



deal to the preservation of the primitive conditions. The 
disputes were mo~t ly  decided by the village panchayah. 
Local men dealt with the local disputes. The village pan- 
chayats have survived in thew hills right up to the present 
day. The Padhan or Thokdar is the Sarpanch (in Jaun- 
sar Bawar he is called Siana). "Their psnchayatfi deal 
not only with social matters, but it  appears that mattel-s 
which would normally come before a law court, whether 
civil or criminal, are usually discussed in pancbayat before 
the courts are moved, and frequently finally decided 
there. In  Garhwal the panchayats also deal with the 
arrangements for periodical festivities. I n  Almora the 
panchayat is described as a primitive Court of Justice : the 
accused, if found guilty, has to sign a Kailnarna; or admifi- 
sion of guilt, which is countersigned by all members of 
the panchayat and handed to the complainant . . . P e m n s  
'dissatisfied with a panchayat's deci~ion often have re- 
course to the courts; but it is not clear what occurs if the 
court should not agree with the panchay at's viewr. 1 ' 1  

About Jaunsar Bawar, Mr. Williams wrote in 1874 :- 
"The panchayat system is in full force. Until very re- 
cently, panchayats were officially acknowledged as a 
valuable administrative agency, and in practice they still 
govern the country. Each member of the jury receives s 
regular fee of Rs. 2 and upwards, called bishtura or bis- 
hara, from the parties concerned. "' 

The village government in Tehri (Garhtval) was 
9 ' noticed by the "Mountaineer, who says, "the affairs of 

a villalge are settled in pan~haya~t, every grown-up male 
' 9 1 8  having a voice and being invited to a,ttend. 

IN.-W.P. Censns Report (1911), XV,  Part 1. para. 394, p. 946. 
'G. R. C. Wjllia.ms, Memoirs of Delrra Dun (1801), pro .  197, p. 62. 
'"Mountaineer," A Sumn~er Ramble in th.e Hiqnalayw, 168-69. 
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Mr. Hau~iltoil noted that in Nepal the disputes were 
settled by the pauchayat,' and he 1la.s also given an ac- 
count of tlle law and government in the country to the 
wesf of the Iiali, i.e. Kunlaon, which at that time was 
lunder Gnrl;l~;t role. Foujdars "had authority to deter- 
mine inany small suits without appeal, but always with 
the assistance of a panchnyat. "' Mr. Hodgson, too, 
notes : -' 'Half the judicial business of the Kingdom 
(Nepal) is done by them (panches) to the satisfaction alike 
of the parties, public and tlle Govenlment. " 

Tlie fornrn of investigation and decision under the 
Rajas and the Gurkllas n7ere similar. A simple viva voce 
examination of the parties and their witnesses sufficed, 
or a special oat11 was administered by laying the Hari- 
vansa on the head of the deponent. Decision was made 
by ordeals ~vhere no ocular testimony could be produced 
to substantiate a cla'im or defei~ce.~ "Private arbitra- 
tioil or punchait" was frequently resorted to, more parti- 
cularly for the adjustment of nlotaal accounts among tra- 
ders or for the division of family property among heirs. 1 7 5  

Tlie strength of the panchayats ordinarily wanes 
with the growth of a central government which is strong 
enough to impose its will and enforce its decisions. It 
was the absence of any such central authority which kept 
the panchayat system alive in the hills. We may say that 
the panchayats which are now usually assembled in cases 
of abduction or seduction of wolnen or offences against 
caste6 had 'much grea,ter jrtdicial aathoritr i n  tlle past 

'Hamilton's, Arepol, p. 102. 
2Ha,milton's Nepal, p. 114. 
'Asiatic Reseaml~es, Vol., XX, p. 1'22. 
'Batten's Report, p. 27. 
S&tteh's Offloial Reports, 11. 28. 

'A tkinson , STI, 265. 
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when the country was divided into petty chieftaincies 
"practically the landholders in each village recognized no 
other authority than their own. " ' 

BRITISH JUDICIAL ADMINISTRATION. 

British rule brought to the people oE I<umaon and 
Garllwal the benefit of ceiltralized Courts of Justice and a 
strong central power which had the will and the means 
to enforce the decisions of these courts. ?I necessary in- 
cident of that systlern is the marked influence which the 
Judge has in preserving, sha,ping or killing tllc customa,ry 
law. The fact that the Judge's personality can affect the 
Inn. of the place may cause some surprise too those who 
live in the present. I n  the era of statutes and precedents 
the personal equation plays a minor part, but where the 
lam is in the traditions of the people, the findings and in- 
terpretations of the Judge are the principal agents in the 
crystallization of legal rules and precedents. The his- 
tory of English Common lam bears out this fact rrmark- 
ably. It is unfortunate that all the old files of the Com- 
missioners' court down to the latter part of Sir Henry 
Ramsay's administration mere de~ t royed ;~  much inter- 
esting and valuable material has thus been lost to as. 

The history of the judicial administra'tion of Kumaon 
under the British rule can be r o ~ ~ g h l y  divided intlo two 
periods for our purposes :- 

I.' The Patrialrchal ad~~iinistra~tion of Messrs. 
Traill, Battlen and Ramsay. The Commissioner in the 
early da,ys of British rule had n dllal personality, as legis- 
lator and Judge. Under Mr. Trail1 the rPgime was "essen- 
tially paternal, despotic and  persbnal, but thmlgli 

'Atkinson, XI, p. 541. 
"9towell's K. L. T. Prefatory note, p. v. 
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arbitrary it was a just, wise and progressive administra- 
tion". He  loved the people, and earned their sincere 
esteem and affection1. 'The orderly procedure and 
observance of fixed rules and principles" were the chief 
features of Mr. Batten's administration. I n  Sir Henry 
Ramsay's time we find these two characteristics of his 
predecessors blended and the popular title of "the King 
of Iiumaon" fitted him admirably2. 

When we find how the early administrators were re- 
lucta'nt to introduce violent changes in the social order of 
the people under their charge, so much so that "claims 
for freedom or servitude' ' of household slaves were heard 
like other suits till 1835" We can have no difficulty in 
assuming that the cases were decided by them according 
to the customary law of the people. The decisions of 
Sir Henry Ramsay which have been preserved to us 
strengthen this conclusion. 

2. The second period began when officers with 
some experience of revenue and judicial work in the 
plains began to apply the ca'nons of Bralimanised Hindu 
law to the IChasas. Mr. La11 rightly says "officers who 
have been long with these hillmen and those who come 
fresh from the pla'ins approach these questions from 
widely different points of view. While to the former 
many things are more or less like axioms requiring no 
proof, the latter insists upon elaborate proof for every 
little thing that differs from the Mitakshara. This is 
especially so in questions of marriage, legitimacy and 
inheritance. The bulk of the people have never heard -- 

'Dr. Heber's Narrative, 603. 
'Atkinson, XI, pp. 683-684. 
'Atkinson, XI, p. 687. 
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of the Mitakshara and have never been guided by it; yet 
it is applied to them rigorously . . . Legal prscti- 
tioners also have contributed partially to thie shade of 
affairs by pressing forward considerations from the Hindu 
law when they suited their clients r e g a d h s  of local 
custom"'. This tendency has been unfortunate far the 
Kllasa Family lam.. It prevented a careful study and 
searching analysis of the organic principles of Khssa 
law. The popular conception of regarding the Khasae 
as socially degraded Brahmans or Rajputs was carried 
to the domain of law and their customs were viewed 
as isolated departures from Hindu law and the rules of 
the Mitakshara. 

EVIL EFFECTS OF IIOOKING TO THE MITAKSHARA FOR THE LAW 

OF THESE PEOPLE. FATEH SINGH 8 .  GABAR SINGH DISCUBBED 

The Kumaon division used to be a scheduled dis- 
trict, and the court of the Commissioner of Kumaon was 
the final appellate court on the civil side. Since April, 
1926 the Kumaon division has been brought under the 
direct jurisdietion of the Allaharbad High Court. Prior 
to this date no appea'l lay to the High Court, but a 
reference was sometimes made to the High Court under 
rule 17 of the rules and orders relating to the Kumaon 
division. Such a referenoe wes made in Pateh Silzgh v. 
Gabar Singh (special civil appeal no. 49 of 1915). This 
case2 brought into clear relief the unfortunate effects of 
applying the doctriiles of Hindn law to the Khasas. 
Fnt.eh Sing11 was t(lle son of Daolat Sing11 11y Mst. 

Maina. The facts pl-oved were that a bride-price of 

'K.L.C. Letter to the Commissioner, para.. 3, pp. i and ii. 
'Kumaon Rulings, p. 47. 
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Rs. 200 Trrals paid to Maina's father; that she was 
brought to Daulat Singh's house in a dooly, that the 
biradari was feasted, and that a ceremony known as 
Ganeshpuja was performed. Fateh Singh sued to set 
aside a sale deed and a deed of gift executed by his step- 
mother in favour of Gabar Singh. The counsel for the 
defendant, i t  seems, was not slow in talting advantage of 
the tendency of the courts to look to the Mitakshara, 
and the legitimacy of Fateh Singh was challenged. In  
all the three local courts of Kumaon Fate11 Sing11 was 
successful. I t  mould have been surprising if he had 
failed in the local courts. Officers with experience of 
local conditions knew that Mst. Maina was lawfully 
married, and sons by such a marriage do inherit anlong 
the Iihasias. The Judges in I<umaon discharged in a 
way the functions of the village elders and not seldom 
relied upon their experience and knowledge of local con- 
ditions in deciding the cases before them. The condi- 
tions were changed when the case went before the Judges 
at Nlshabad. They looked to the record for evidence 
of a custom which n-as opposed to the doctrines of Hindu 
law in which Saptapadi and Phera Bhaura cereinonies 
are ordinarily considered essential for a valid marriage 
and were not satisfied. When the case went back to 
the Kumaon courts, Fateh Singh failed apparently on 
his inability to establish in a court of law a custom 
which derogated from the Hindu law. 

It will be shown that even feasting the bira,da~i  and 
the performance of Ganeshpuja are not essential for a 
valid marriage under the customary law. The pay- 
ment of bride-price and formal entry a s  wife  in the 
husband's house are enough for the purpose. A marria'ge 



which was perfectly d i d  under the cuhtornary, 
law was thus deenled in~lalid, simply becau~e an 
adherence to the requirements of sacerdotal law was 
sought among the Iihnsas. Mr. La11 says that the deci- 
sion when known was "disapproved throughout Garh- 
wal"'. It shows that tlle parties in that case w-ere 
ooverned by the cnstomary law. a 

The observations of Mr. Wyndllam, Commissioner, 
in this case clearly shorn the feelings of an officer who 
is consciou~ that the law sought to Be applied is not in 
harmony with the custom and is sorry for it. "The 
persons are residents of Garhwal and prohabl-y lm-e 
never heard of the Mitakshara law. However, calling 
themselves Hindus they have to abide by it when they 
come to court. While in the simplicity of their life 
they have never assimilated the mass of detail laid dom-n 
in this formidable volume, yet the law strictly requires 
them to bring down from the hills a mass of e~idence 
to prove they haye never done so. To speak plainly, 
the lam imposes an in~possibility. Were this the illti- 
inate court of appeal I would not hesitate to hold, n-hat 
is no doubt held locally, that the son of Danlat Singh 
is quite legitimate enough to succeed to his father's 
farm. As, however, the directions given me are so 
drawn up, it  is impossible for the courts of Kumaon to 
do so. I regret that I have to concur n-ith the learned 
lower court and dismiss this appeal, and feel that in 
doing so n7e are acting quite contrary to public opinion 
in  the valleys from which this case comes. We are, 
]lowever, accomplisl~ing n tlask which could not be 

lE.L.C., para. 4 ,  p. ii .  
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performed even by the most zealous of Hindu mission- 
aries" '. 
THE IiHASAS ARE HINDUS, BUT NOT GOVERNED BY THE HINDU 

LAW OR THE MITL4KSHAR.A 

The I i l i a~a~s  are undoubtedly good Hindus, but an 
attempt to apply the Hindu law to their family relation- 
ships will cause cllaos in Kumaon. The case of Fateh 
Singh v. G a b a ~  Singh is an ample warning against such 
a course. It has been shown that the Khasas settled in 
tlie Himalayan districts long before the present code of 
Manu or the Mitakshara were mrritten. A student of 
Hindu historical jurisprudence finds in  the Dha'rma- 
Sutras and Dharma-Sastras a gradual metamorphosis of 
custoil~a~ry law ~ ~ - i t h  the religious, ethical and social 
erolutioa of the Hindus. 

The orthodox Hindu may regard the Vedas as eter- 
nal, tlle cocle of Manu as a direct emanation from Brah- 
ma liimself and all the Sutras and the Smritis as equally 
sacred and equally true; but a student of social anthro- 
pology or llistorical jurisprudence can only look upon 
them as documents of antiquity which record the socia1 
conditions of the time and also the rules which the 
Hindu sages woold wish to be followed. It cannot be 
doubted that the Dharma-Sastras, though they undonbt- 
edly enshrine many genuine observances of the Hindu 
race, stsill in some measrire are merely ideal pictures of 
that wl~icll in the view of the Brahmans ought to be thc 
law2. 

Tlie Ichasas, however, 11 ace retained their primitive 
social and family organizaion and the Himalayan 

'Kqrn~oon Rulings,  p. 51.  
'See  Maine's Ancient law, p. 15.  



districts continue thus to be a repo~itory of verifiable 
pl~eliomena of ancient usages and juridical thought. 
The Icllasa Family law is essentially unaacerdotal and 
secular. I t  is free from any flavour of Brahmanism. 

The warning of Mayne about tlle limited applicabi- 
lity of Sanskrit law holds good for the EChasas :-"Races 
who ;ire Hindu by name or even Hindu by religion are 
not necessarily governed by any of the written treatises 
on law, wliich are founded upon, and developed from, 
the Srnritis. Their usages mar  be rery similar, but 
may be based on principles so different as to make the 
developments wholly inapplicable"'. As long back ac: 
1883 Sir Henry Maine observed "The impression in 
the mind of English judicial officers . . . manifestly nras 
that the sacerdotal Hindu l'aw corresponded nearly to the 
English Common lam, and n-as at least the ~tructure  
of all rules of life followed by Hindns. It is only 
beginning to be perceired that this opinion has a very 
slender foundation, for it is probable that at the end of 
the last century large masses of the Hindu population 
had not so much as heard of Manu and knew little or 
nothing of tlie legal rules supposed to rest ultimately 
on his authorityM2. I t  will appear how truly these re- 
marks fit the Khasas. For n true appreciation of the 
1l;hasa law we sliould not look to the institutes of Manu 
and later Smritis and commentaries. Only rc ca'refnl 
examination of actual usages of the people is needed to 
determine the intrinsic coherence of and juristic concep- 
tions underlyiilg the Rhasa Famil>- Ian.. 

IMayne's Hindu law (1922 edition), para. 11. 
*Sir Henry Surnner Maine, Dissertations on Early Law and Custc~m- 

(1883), pp. 6 and 7. 
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THE SO-CALLED KUMAON CUSTOMARY LAW IS  THE KHASA 

FAMILY LAW 

It has been s h o ~ ~ n  that the l(hasns nrllo form the 
lnaljority occupied these llills in remote antiquity and 
the immigrant Brallmans and Rajputs who are a small 
minority came from the plains after Hindu law had de- 
17eloped there on a religions basis. The character of 
these two classes of the population is reflected in their 
family law. The higher castes who adhere to the or- 
thodox mode of living as enjoined by the Hindu Dharma- 
Sastras are practically governed by the doctrines of the 
Mitaksharal. 

The vast majority in the Himalayan districts, how- 
ever, follow the traditional customary law, which is 
t,he family law of the Xhasa,s and those who were subse- 
quently merged in them. I n  the Kumaon divisioil of 
the United Provinces this customary law is sometimes 
called Kumaon customa,ry law. There is, however, no 
such thing as a single body of customary rules which 
a,re properly applicable tlo a,ll the Hindu residents of 
Ihmaon.  Primitive conditions in regard to marriage, 
pa,ternity, a,doption and inheritance a're found a'inong 
the Ichas-Brahmans and Ichas-Rajputs and those immi- 
orants who have entered into matrimoilial relations with b 

them and adopted their usages. 
The funda,mentall difference in the religious and 

ethical evolution of the two classes of people was missed 
by Mr. Panna La11 who nras placed on special dnt>- in 
May, 1919 by the United Provinces Government to re- 
port on Kumaon local customs. This omission appreci- 
ably diminished the practical utility of his report. 
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Mr. La11 believed that the custolnary law was 
applicable to all the Hindu inlrabitants of tlre I<umaoir 
division. H e  mumerated on page 10, list A, certain 
castes and classes, amongst wl~orlr Dhanti marriages 
were not recognized, sons by Dhanti wives do not 
succeed, and marriage ceremonies take place. W i t11 
these exceptions he regards the customary law as t110 
common law for all classes of the Hindu population. 
This confusion reacted on n true and correct apprecia- 
tion by Mr. La11 of tlie ruleq of Kllasa law. The report 
naturally turned out to be n curious amalgam of the 
unsacerdotal Khasa lam7 and Brahmanised Hindu law. 
I t  is obviously an attempt at n compromise between the 
two systems, m~hich differ by centuries of religious. 
economic and ethicall e~olut ion and so does not fit, and 
ca'nnot fit, either the Khasas or the higher castes. 

I t  would take us beyond tlie scope of the present 
study to discuss how far the conclusions of Mr. La11 
apply, or do not apply, to the higher castes in Kumaon. 
So far as the Ichasas are concerned the collclusions of 
Mr. La11 will be disc~~ssed and tested under appropriate 

headings. 

It is very unfortunate that Mr. La11 ignored the 
well-ltnown distinction on the applicability of customary 
lam- and Hindu law in Icumaon. The result has been 
a said mixture of distinct rules and legal principles. On 
the other hand, one can say ~ ~ i t h o u t  e~a~ggeration that 
Mr. V. A. Ston~ell has given more thought to Kumaon 
customary law than any other officer of recent times. 
He knew the people intimately and had unique experi- 
ence of the Kumaon division. "It is these Khasiyas and 
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IChas-Brahmans" , says Mr. Stowell, ' 'who follow the 
peculiar and often old-fashioned customs which form the 
subject of the special rulings and discussions relating 
to Hindu law in Icumaon. They form the bulk of the 
village population. The pure Rajputs, mostly immi- 
grants of later times, and higher caste Brahmans 
generally follow the normal rule of Hindu law applicable 
to the twice-born classes. The real test in such disputes 
regarding custom should thus be whether the parties 
are of genuine Rajput or Brahman caste or are Khasiyas 
or Khas-Brahmans' ". 

THE KHASAS .4XD T?tIJllC;R.4NT HJKDUS :-DlSTINCTIONS. 

Mr. Panna La11 is conscious of the existence of the 
Ichas-Brahmans and Khas-Rajputs in the hills. He 
remarks that the courts have held "tenaciously to the 
idea"' of the two groups in the Hindu population of the 
Kumaon division and refers to the recognition of the 
distinction by Mr. Stowell. In the Indian Antiquary, 
Vol. XL., p. 190, Mr. Panna La11 himself contributed 
a paper on some customs "of the Khasiyas of Almora. ' ' 

"The fact is", observes Mr. Lall, " that time has 
brought about a silent revolution. Economic and 
social changes have swept away these old landmarks. 
It is now often impossible to say with certainty whether 
a caste is Khasiya or notw3, and therefore he "made 
no attempt to use these time-honoured terms or to 
classify castes into two such water-tight compart- 
m e n t ~ ' ' ~ .  The fact is that the immigrants looked down 

'St,owell, Kwmaon Riilings, Commentary, pp. 4-5. 
?K.L.C., para. 251, p. 66. 
W.L.C., para. 252, p. 66. 
'S.L.C., para. 254. 



upon the indigenous Brahmans and Rajputs. The 
Khasiyas in the past did not wear the sacred thread' and 
the IChas-Brahmans hacl to wear a braus bracelet2. The 
word Khasa in a sense came to indicate socia.) inferior- 
ity. When freed from the social and political 
predominance of the immigrants, the Khasas mere not 
anxious to retain the disagreeable epithet after the nd- 
vent of British rule. In 1884 Mr. ,4tkinson noted 
"None mill call tl~emwlves Iiha'siyafi; all style theill- 
selves Rajpuls, and many say they were settled in their 

7 -3 present villages before Brahmans and Rajas came. . 
k 

Time is undoubtedly recasting the social order in 
the Himalayan districts. "Any person of means and 
education resents being designated a Khas and pretends 
to belong to a higher strata of society. There is a silent 
and steady social revolution going on and wealth, which 
in the past did not count very much in matters social. is 
now powerful enough to break all barriers and secure to 
ita possessor a higher social position"". I n  matters of 
social predominance the line between the immigrants 
and Khasas may be difficult to draw, but for purposes of 
lawyers and jurists the old landmarks have not been 
swept away; they have only shifted their position. The 
difficulty of drawing a sharp line between those who are 
governed by Hindu law and those who are subject to the 
Ichasa customary law will cease to be insurmountable on 
some thoughtful consideration. It h w  been said before 
that there is probably no ethnic distinction between the 
Khasas and the higher castes. The only distinction is 

- - - - 

'R.R.C., p. 4. 
=K.L.C., para. 253. 
'Atkinson, XIl ,  276. 
'Per Pt. B. D. Joslii'; nc;:e. 



one of cultural and religious history and usages. There 
is no difficulty in distinguishing between a Khasa at 
one end and a Brahman or Rajput at tlre other end of 
the social ladder. The two classes gradually shade off 
into one another, and the difficulty is only felt where the 
influential and educated Khasas have adopted the rules 
of Brahmanical living or where some immigrant Rajputs 
or Brahmans have for one reason or other adopted t l ~ r  
customs and practices of the Khasas. So far as the 
Brahmanised Khasas are concerned, the Hindu law 
seems to be properly applicable to them and,not the 
Khasa law, for the main difference betn-een purer Hindus 
and Khasas is that of culture and religion, and 
tlre remote ancestors of t l ~ c  purer Hindus had 
probabl- the same notions of family and pro- 
perty law as tlre purer ICllasas hnl-e at present. 
Iihasas cannot be denied the fruits and penalties of pro- 
gressive evolution, simply because the ancestors of the 
high caste Hindus forestalled them in the race of life. 
Customary lam admits of some elasticity, and Hindu 
law itself has been subject to variations in time and 
place, and tribes following varying- customs have beell 
admitted into the pale of Brahmanism. 

OBJECTIVE STANDARDS WHICH DISTINGUISH THE KHASAS SUBJECT 

TO THE CUSTOMARY LAW FRO31 THOSE TO WHOM THE 

HINDU LAW IS APPLICABLE 

The lawyer is not concerned with the social esteem 
in which a particular person is held. H e  must look 
to the family usages of the people to determine the stage 
of cultural and legal thought that they denote, as 
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institutions like forms of organic life are subject to the 
great law of evolution1. 

Prom the data acquired by a careful observation of 
characterislic prnct ices an individual family or clan can 
be easily assigned to the group in whicli tlw Khasa law 
or the Hindu law prevails. "We sl~ould see clearly that 
laws are not the a,rbitrary product of human wishes, but 
the result of certlain economic necessities on the one 
hand, and of certain idea's of justice on the other, deriv- 
ed from the moral and religious sentiment"'. It can be 
easily realized then that to inflict the Mitaksliara on the 
ignorant agriculturist Iihasas who have never heard of 
Manu or Vijnaneswara is as wrong as to judge the family 
institutions of Brahmanised Hindus by the unsa,cerdotal, 
se~ular  and primitive Khasa law. 

A careful observation of the Khasas and Brahmanis- 
ed Hindus discloses the following main distinctions, and 
these seem to the writer to be the objective standards by 
which a classification for the application of the correct 
law should be made : - 

K hasas. 
1. The existence of levi- 

rate. The brother's 
widow is received as 
wife. 

2. Marriage is a. secular 
transaction. Wife is 
mostly purchased and 
bride-price is taken. 

3. No religious ceremony 
is essential for mar- 
riage. 

Bra71 nzanised Hindus. 
1. No custom of levirate 

or widow marriage. 

2. Marriage is a sacrament. 
Bride-price is never 
tamken. 

3 

3. Kanga-Dan and Anchal 
ceremonies essential. 

'Maine, Ear ly  L a w  and Custom, p. 303. 
'Primitive Property, Emire de Leveleye. Translated by (3. R. Merriott 

(1878), p. 6. 

4 
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K hasas. 
4. Marriage undoubtedly 

dissolvable by mutual 
consent. 

5. Dhanti marriages recog- 
nized. . 

6. Thread ceremony is not 
deemed essential. No 
fiction of rebirth. Many 
Khasas have taken to 
the mystic thread now. 

7. Cultivate and use the 
plough themselves. 

Brnlzmanised Hindus. 
4.  Marriage indissoluble; no 

divorce is recognized. 

5 .  No Dhanti marriages re. 
cogilized. 

6. Thread ceremony indis- 
pensable. 

7. Even when engaged in 
agricultural pursuits do 
not plough the land 
themselves. 

Tests nos. 1-5.-A student of Hindu historical 
jurisprudence knows that the practices of levirate and 
widow marriage relate to a stage of social organization 
earlier than the developed Brahmanised la,w when mar- 
riage came to be regarded as an indissoluble religious 
union, with perpetual widowhood. The existence of 
practices nos. 1-5 fairly indicate that the Xhasa fa'mily 
l'aw is applicable in such cases. 

Test no. 6.-No one can contend that the Khasiya 
who does not wear the mystic thread can for a moment 
be classed among the Brahmanised Hindus in Kumaon. 
The non-existence of the sacred thread ra'ises a strong, 
or rather a conclusive, presumption that Brahmanised 
Hindu law does not apply, but its existence leaves the 
question open, as many Khasas wear it now and under 
the influence of the Arya Samaj Shuddhi movement 
some depressed classes too have assumed it. 

Test no. 7.-So far this is a fairly strong test. The 
political and social factors which resulted in a taboo on 
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the plough by Manu1 have vanished. Still the indigent 
members of the higher castes pathetically stick to this 
survival of former social a'nd political predominance. 

In  the case of immigrant Brahmans and Rajputs 
who have taken to primitive practices, t l ~ e  rule of law 
applicable seems to be the ratio decidendi in Ma Yait 
v. Maung Chit  Maung2. So if it is found that a migrat- 
ed family has given up its own religious and social usages 
and has adopted the family customs of the Khasas, then 
it should be governed by the customary law and not by 
Hindu law. 

The finding must in such a case be that the Brah- 
manised Hindus have so far lost their main character- 
istic, by intermarriage, adoption of Dhanti  marriage and 
levirate customs, etc., that they can only be reckoned as 
Iaasas  in the eyes of law. 

MIGR'ATION AND APPLICABILITY O F  LOCAL LAW 

The doctrine of English jurisprudence that lea: loci 
determines the devolution of irnmovalble estate does not 
apply in India. I n  India a Hindu or a Mahomedan is 
governed by the law of his personal status3. The law 
of a particular school becomes the personal law and a 
part of the status of every family which is governed by 
it. Where any such family migrates to another prov- 
ince governed by another law, it carries its own law 
with' it4. 

The fact thalt the migration took place 800 or 900 
years back would not alter the lam to be applied, except 

-- - - -- 
~ -- - - -  

'Mann, 111, 64, X, 83-84. 
*48 I.A., 553. 
'Bndansea Rowt.her v .  Fat,ma B i ,  26 M.L.J . ,  260. 
'Mayne, Hindu l a m  (1924), para,. 48. 



in the case of those who have adopted the customs of 
their new domicile or usages different from those of their 
original personal law. 

To determine the law prima fac ie  applicable domi- 
cile is important. When once migration is proved, 
tlie personal law must be determined a'ccordingly. 
Wllell an original varia'nce of law is once established, 
the presumption arises that it continues and the onus of 
making out this contention lies upon those who assert 
that it has ceased by conformity to the law of the new 
domicile1. Such presumption maly be rebutted by 
proof that the individual or his ancestors adopted the 
law, usages and religions ceremonies of the country of 
his residence2. 

It seems that in the case of those who conform to 
the ol~jective standards of Khasas customary law is the 
proper rule of decision, while the Brahmanised immi- 
wants before or after the 11th century, or the Khasas, b 

who have adopted the Brahmanical religion and social 
usages, are properly subject to the Hindu law. The 
onus would rest on one side or the other according to 
the point at issue. 

NATUR,E O F  CUSTOMARY LAW 

It is beyond the scope of this study to enter into an 
analysis of "law" and to determine whether custom 
should be reckoned as -"positive morality" only till its 
recognition by tlie courts or as "law" by itself. Students 
of jurispridence know tliat under Austin's definition of 
law or positive law as a rule "set by political superiors 

'Soorendronath v .  Mst. Heeramonee, 12 M.I .A. ,  81. 
' S i r  E. J. Travelyan's Hindu l a w  (1917), pp. 96-27 .  



to political inferiors"' custom ib: clashed- as "positive 
mor ality" only till the courts recognize and enforce the I 
custom. Holland holds that the C U S ~ O ~ U  was la\v be- 
fore it received the stamp of judicial rccogn ition'. 

Por our purposes it is necessary to bear in mind 
that the palue of custom lies in traditioll and immemo- 
rial usage. Its birth and growth are determined by the 
physical, economic and cultural environments of the 
community. No tribe can settle down to order ~vithout 
adopting consciously or uncoilsciously certain definite 
mles governing reciprocal rights and duties of fanlilies 
or individuals. Society cannot exist without rules of 
social order, i.e. some uniform practice and habits of 
life. These rules do not necessarily emanate from a 
political superior, but may be based on utility or socia'l 
and communal necessity, and are enforced by the ex- 
press or tacit sanction of the collective will of the people3. 
Naturally organized groups of men are obstinate con- 
servators of traditional law4. The conserratism of tthe 
primitive mind and its appeal to tradition help tlo pre- 
serve the customary rules for ages. The natives of 
India do not necessarily require divine or political autlio- 
rity as the basis of their usages. "Their antiquity is 
hy itself a'ssumed to be a sufficient reason for obeying 

The formation of law proceeds in many, if not in 
a,ll, cases not from the command of a sovereign but from 
recognition by the parties. The primitive usages a,re 

-- 
'Austin's Ju~isp~udence, Vol. I, p. 86. 
'Holland's Ju~isprudence, pp. 60 61. 
8Holland, Jurisp~udence, pp. 67-68. 
'Maine, Village communities, p. 58. 
6Maine, Village commztnities, p. 68. 
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neither haphazard nor unmeaning; ere11 the rudest com- 
munities of men bring iiltelligence to bear upon their 
observances. Custom often grows and fashions itself 
according to the internal' economy of the community. 
"The usages which a particular community is found to 
have adopted in its infancy and in its primitive seats 
are generally those which are on the whole best suited 
to promote its physical and mora'l well-being' ' ' . Customs 
thus belong to the people and are best suited to, and in 
harmony with, their economic and cultural environ- 
ments. 

Doctrines foreign to custom even if wise and 
wholesome are out of place and incongruous. "Customs 
lnay not be as wise as laws, but they are always popular. 
They array upon their side alike the convictions and 
prejudices of men. They are spontaneous. They grow 
out of man's necessities and invention, and as circum- 
stances change and alter and die off, the custom falls 
into desuetude, and we get rid of i tM2. It is this aspect 
of custom which the Hindu Jurists appear to have recog- 
nized. Manu declared " immemorial usage is transcen- 
dent law" and did not allow deviation from it3. Yajna 

6 L Valkya laid down that customs, laws and family 
usages which obtain in a country should be preserved 
when that country has been a~qu i r ed"~ .  Their lord- 
ships of the Privy Council in the famous Ramnad case 
observed :-"Under the Hindu system of law clear proof 
of usage will outweigh the written text of la.wW5, and 

'Maine, Ancient law,  p. 16. 
'Mr. Disraeli (Lord Beaconsfield) on the Irish Land Bill (11th March, 

1870), fEansard, Vol. 199, col. 1806 at  col. 1815. 
'Manu, i, paras. 108 and 110. 
'Yajna-Valkya, i ,  para. 342. 
'Col\ector of Madura v. Mootoo Ramlinga., 12 M. I. A. ,  397. 
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thus confirmed one of the fundamental doctrines of 
Hindu jurisprudence. 

It is interesting to see that the regard of Hindu sages 
for customs was shared by the Roman Jurists. The Rom- 
an Lawyers held that custom could not only 
interpret law, but also abrogate it. "The lnars which 
every state has enacted undergo frequent changes, either 
by the tacit consent of the people (tacit0 consensu populi) 
or by a new law being subsequently passed"'. Under 
the English law no custom can be pleaded to bar the 
operation of a statute. It may also be said that as thr 
Khasas are not governed by the Hindu law but by their 
own family law, there is no onus on a party to make 
out a custom which derogates from the Hindu law. 
Chandika Bakhsh v. Muna Kua? has no application 
in their case. It would, however, apply to the immi- 
grant Hindus and those subject to Hindu law. 

LEGAL IDEAS UNDERLIE THE KHASA FAMILY L.4W 

Speaking of the Punjab, Mr. Tupper saps : -"The 
customs of the country, so far as they spring directly 
from the tribal, village and family life, are by no means 
chance growths, but are founded on principles susceptible 
of ascertainment on enquiry and of statement as a fairly 
consistent wh01e"~. The present study will show that 
the observations hold good of the Khasa customary 
law. 

I n  dealing with primitive institutions, a student 
should be on his guard to aroid the pitfalls of delusive 
analogies and a priori assumptions. The observed facts 

- -- - - - 

'"Justinien's Institutes", Lib. I, Tit. II, para. 11. 
I. A., 70. 

W.L. Tupper's Punjab Citstomary law (1881), Vol. I, p. P2. 
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must be carefully scrutinised and the histmica1 order of 
the g r m t h  of legal ideas should be well kept in mind. "No 
conception can be understood except through its his- 
tory'' '. One cannot be too careful after the warning of 
Sir Henry Maine : -' 'The characteristic error of the 
direct observer of unfamiliar social or juridical pheno- 
mena is to compare them too hastily with familiar 
phenomena of the same kind"'. We shall see how 
this characteristic error and omission to stick to the 
historical order of the growth of property rights led 
Mr. La11 to say that a father under the customary law 
in Kumaon holds property as in the Dayabhaga school of 
law ! 

The attempt in this study has been to avoid a 
mechanical mass of disjointed detail's, but to deduce from 
our knowledge of observed facts the legal principles 
which underlie the Khasa Family law. 

SOURCES O F  THE KEfASA LAW 

Mr. Stowell laid down the requisite condition for a 
correct appreciation of the Kumaon customary law by.' 
observing "it is most necessary to keep in mind the very 
important fact that a great number of hill villagers, 
who bear Brahman or Rajput names, are not of genuine 
Rajput or Brahman caste, but are Kha~iya~s"~.  His 
book on '-'The Land Tenures of the Kumaon division", 
however, dealt with those questions of the customary 
law which were of common occurrence in the courts. 

'Tylor, Primitive Culture, Vol. I, p. 18. 
ZMaine, Village communities, p. 7.  
'E.L.T., 53. 



He thought that the Khasar had d y  s few e x c e p k i d  
oustme which derogated from the Mi takeha '  haw. 

Mr. Lall'a enquiry brought out much highly vdu- 
able information which showa that the cnstomay law 
in Kumaon varies in many other vital points from the 
rules of the Mitakshara. But he omitted the important 
distinction between the two classes of Hindu population 
in these hills and misunderstood the n a t m  d the righte 
possessed by the sons in the family land. The book8 
which deal with Khasas and their customs did not give 
adequate information for a detailed and complete study 
of the Khasa Family law, which in some points is still 
traditional and has not been the subject of judicial deci- 
sions. The difficulty has been met by preparing 122 
questions and sending them over to some officials, law- 
yers and other persons in Almora, Naini Tal and 
Garhwa12. Replies were received from tihose gentle- 
men whose names are mentioned in the preface. 

The answers are not unanimous, especially where 
primitive ideas of paternity and marital relationship are 
concerned. The writer has referred to these answers 
either in corroboration of published authority or when 
there is no other source of information. 

There is good reason to believe that the old customs 
of the Rhasa agriculturists in the Tehri State are pre- 
serve.d more or less intact3. Pandit Hari Shanker 
Raturi, Wazir and Second Member, Council of Regency, 
Tehri-Ga'rhwal State, published " Narendra Hindu law" 
in 1918. He  ha's dealt with the peculiar usages of the 

'E.TJ.T., 48. 
'See Appendix A.  
'Pai~w, para. 36. 
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Khasas in Garhwal and in the Tehri State. His obser- 
vations deserve great weight as the book was published 
L'After thirty years judicial experience and with special 
reference to the usages and customs prevailing in the 
State, and its use as a work of reference and guidance 
by all courts" was authorized in the Tehri State1. 

Mr. Panna La11 and his assistant Thakur Salig 
Ram Singh, Deputy Collector, examined over twenty 
thousand people2. The enquiry also extended to the 
special customs of seven other classes, so we do not know 
how many Khasas were examined. Their number 
must have been considerable and the statements of fact 
in the report command great consideration and weight. 
The conclusions of law are not on the same level. The 
rules of customary law laid down by Mr. La11 are mixed 
questions of law and fact. The present writer endea- 
,vours to establish that some of them are misconceived, 
and adduces to this end cogent authority against them 
or intrinsic evidence of such misconception in the report 
itself. 

'See Raturi .Preface by G. B. F. Muir, I.c.s., President of the Council 
of Regency. 

'K.L.C., p. iv. 



CHAPTER I1 

1.-MATRIARmCHAL SURVIVALS. 2.-POLYANDRY 
3 . L E V I R A T E .  

KHASA MARRIAGE DEFINED. 

ARRIAGE as a social institution "may be de- M fined as a relation of one or more men to one or 
more women which is recognized by custom or law and 
involves certain rights and duties both in the case of 
the parties entering the unlon and in the case of the 
children born of it"'. Marital union wlliclr in many 
parts of the world has come to have a religious as well 
as a social aspect has necessari1~- been so moulded in 
each human group as both to assign to each individual 
born into n society his place therein and to regulate the 
normal relations between men and women. Relation- 
ship and clan and also possible mates or forbidden 
members of tlle opposite sex become determined for a 
person at his birth. The moral aspect of marriage 
has to be distinguished from its other social f unctions2. 
I n  its second aspect "marriage may be an  institution of 
the most definite and highly organized kind, although 
In  its second aspect "marriage may be an  in~tit~ution of 
of a very lax and imperfect orderw3. 

'Westermsrck, Sh.ort History of Mawiage,  p. I .  
=Rivers, Social Organiza,tion., p. 37. 
'Rivers, Socia,l Organization., p. 38. 
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Marriage among the lihasas llas no religious pur- 
pose behind it. It is an illstitution to regulate sexual 
relationship and an arraugelnent for bringing up children 
--a partnership for economic ends and social co-operation. 
Marriage under Khasa Family law may be defined as a 
means of legalising sexual union and of determining the 
legal paternity of any given n-oman's children. 

T H E  ORIGIN O F  T H E  31.4RRI.1GE INSTITUTION 

The vast literature on the subject of human mar- 
riage and the various permutations and combinations 
of sexual relations which are thereby disclosed to exist 
in different parts of the world show that it is a highly 
malleable institution. The question of itls origin has 
divided eminent sociologists into two groups which hold 
opposed views on its evolution. "On the one side are 
those who regard monogamy as the original state from 
which the other forms of marriage have developed; on 
the other are those who believe that monogamy was 
reached by a gradual process of evolution from an original 
state of complete sexual promiscuity through an inter- 
mediate state of group marriage' ' '. "Bachofen, 
~ c ~ e n n a n  and Morgan . . . all agree that the primitive 
condition of man, socially, was one in which marriage 
did not exist, or of communal marriage, where a'll men 
and women were regarded as equally married to one 
a n ~ t h e r " ~ .  I n  sharp contrast stands the scheme ont- 
lined by Westermarck and others. It starts from in- 
ilividual! pairing on the ground that primitive man, like 
the gorilla and higher apes, was patriarchal through' 

"astinvs, Encyclopaedia of Religion and Etltics, T7ol. VTII., para. 30, 
D. 432. 

~ ~ o r ' d  Avebury, Origin of Civilization (1911), p. 103. 



sexual jealousy and the instinct of appropriation1. The 
better opinion among sociologists at the present d a ~ .  
doah not fal1onr a11 attempt to outline n uniform rigid 
course as beiug follon-ed 115 all  rtia~lkind in the llistorical 
development of marriage Inn.. The evolutio~l of mar- 
riage, like that of otller institutions, must be affected 
by the economic, political and social forces and environ- 
ments among different races of the world. "It was 
recognized," sa~ys Dr. Rivers, "at any rate by many 
students, and the nurnbcl is rapidly growing, that the 
existing institutions of mankind are not the result of a 
simple process of evolution, but that there has been in 
action a highly complicated process of blending and inter- 
action of cultures, often widely different from one 
another, the outcome of the inter-action being complex 
structures, not only conta'ining elements derived from 
both the blended cultures, but also new products of the 
inter-action" 2. 

Some knowledge of their history is necessary in 
order to understand social institutions properly. They 
do not stand isolated from tlie past and are often un- 
intelligible without a knowledge of the past. The pre- 
sent attempt to discuss tIlw rules of family law may also 
throw some light on the evolution of marriage among 
the Ichasas and thus bring out a few points of contact 
between the present narrow field of study and the far 
more colnprehensive subject of social anthropology. 

'Vinogradoff , Historical Jurisprt~dence, Vol. I ,  165 ; Westermarck, 
The Histor?/ of Hmnan lllarriage (1921 edition), Vol. I. Chap. I ,  
pp. 27, 39; Westermarck, Sllort Histor!y of Marriage, p. 2. It b.15 
most probably developed out of a primeval habit. See also pp. I& 
20 about masculine jealousy. 

'Rivers, Social orgalzi.?ation, 97 See also Lomie, Primit ire Society, 
pp. 421-222. 
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THE KHASAS O F  THE HlhfAL.4YAN DISTRICTS SHOW 

VARIOUS KINDS O F  MARITAL UNIONS 

The marriage institutions of the Khasas provide an 
interesting study of some stages of the evolution of 
marriage in the Himalayan districts. 

Beginning with the survivals of matri-local condi- 
tions in a patri-lined and patri-potestal society, we 
find ptrlyandry of the fraternal type in one region and the 
levirate in a pronounced form in other parts. Though 
marriage by purchase is the common form, it is also 
observed that Khasas who have risen in social eminence 
and culture refuse to take "bride-price" and simply 
give away their daughters in marriage and at times 
provide a dowry for them. This is evidence of custom 
altering as the desire to  advance socially spreads. 

The social conditions of those living in or near the 
capital towns vary a good deal from those of their 
brethren in remote and backward pa,rts of the country. 
It must be noted that all the Ichasas are not in the same 
cultural plane. 

(1) Surviz;als of mother-rig ht 

SAUTIA BART 

6 6 
1' ' Survivals" , according to Tylor, a're processes, 

customs, opinions, and so forth, which have been carried 
on by force of habit into a new state of society different 
from that in which they had their original home, and 
they thus remain as proofs and examples of an older 
condition of culture out of ~vhich ,z newer has been 
evolved' 'l . 
- -- - 

ITylor, Primitive C u l t z ~ r e ,  Vol. I, p. 15. 
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The custom of Sautia Bant' deserves special atteu- 
fion under this head. This custom where it exists or 
is alleged means that the sons do not divide the inheri- 
tance of the father equally, but the division is made 
according to the number of wives, so that the sons, how- 
ever few, by any one wife take a share equal to that of 
the sons, however many, by any other. Mr. Tupper 
thinks that the rule of inheritance per stirpes according 
to the number of wives is plainly incompatible with a 
patriarchal society and is characteristically a survival2. 
It does not exist in any definite clan or clans. I t  is set 
up in a fa7mily or village here or there and is expressly 
noted in some village records3. If the cases in which 
the claim is made are any evidence of the custom, then 
there can be no doubt that such a custom prevailed in 
many villages in these hills. Mr. Stowell in 1907 
wrote :-"It (Sautia Bant) is often claimed, but seldom 
admitted by the courts, though the mere fact that it is 
so constantly alleged might suggest that it is probably 
more common as a genuine custom than the many de- 
cisions against it would seem to showw4. 

Customary law has a peculiar pathos in the com- 
bination of extreme tenacity and frailty which it shon7s. 
Custom dies hard; it lives on in full vigour for ages 
so long as it is only in the keeping of the people, and 
even when largely obsolete it  manages to leave survivals. 
Customary law when it comes under the jurisdiction of 
centralized courts proves itself very frail. Decisions 
adverse to the custom succeed, in a generation or two. 

'K.L.T., p. 25, Ex .  D., cl. f. 
2Tupper, Vol. 11, p. 96. 
'K.L.T., p. 49. 
4K.L.T., p. 49. See  Paum, p. 41, about the custom. 
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in nlaking it tlie subject of antiquarian research. Wllelb 
tlle courts refuse to enforce a c~lstonl it is discontinued, 
as the sanction which society or public opinioll attaches 
to it is removed by the Sovereign authority. Many 
claims on the basis of Sautia Rant were made in 
early days of British rule, but tlle courts rightly dil+ 
not 'look upon it with favour and tlie custom llas practi.. 
call? become obsolete now. "There is no doubt", 
says Mr. Lall, "that in the pa'st it (Sautia Bant) must 
have been practised to a fair extent". Garllwal declar- 
ed solidly for Bhai-Bant (division per capita) at his en- 
quiry, and the reason given was tliat ' 'Courts disapprove 

of Sautia Bantu'.  The custom of Sautlia Bant was found 
among Iihasiyas or Khas-Brallmans2. Mr. Tupper 
thinks that this uterine apportionment takes us back 
to tlr a t  state of ruder polyandr>- where the husbands 
heing of different stocks, it was a wise child who knew 
his father, and the only rule of kinship and succession 
mas through the mother. Each mother having a sepa- 
rate family, each family should have a separate share. 
H e  is of opinion that the Chzrndavand rule in the 
Kangra hills is a relic of the state of society which had 
hegun to he polygamous without having entirely disused 
polyandry" The Chandaz?ond  mule is the same as 
Sautia Rant. Mr. Tupper traced the origin of the 
custom to wllnt ethnologists non- call group marriage or 
sexual commuilism . 

Eminent etllnologists have discarded the theory of 
original proniiscuity. ''At present not only do we have 

'K.L.C., p. 71. 
lNaini  Tal District Gazetteer,  p.  101. 
'Tupper, T701. 11, pp. 96-97. 
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no knowledge of any promiscuous people, but there is 
no valid evidence that a condition of general promiscuity 
ever existed in the past"'. 

RIOTHER-RIGHT A?VIO?jG THE KH.4 S:i S IN hlAH .4BBARATA 

Great laxity of morals among women is not synony- 
mous with promiscuity or want of any marital tie. 
It is interesting to find that a careful reading of the 
Karna Parva in the Mahabharata, which is a rich record 
of Indian traditions, suggests by implication a fluid 
state of sexual relations among the Khasas and the 
existence of the mother-right. This canto contains a 
discourse between Karna and Calya in which the prac- 
tices of the Bahikas, the Khas and other tribes in the 
Punjab are stigmatized as disgraceful2. The country 
where the Bahikas dwell is thus described :-"Let every 
one avoid these impure Balhikns n.110 are outcasts from 
righteousness, who are shut out by the Himavat, the Gan- 
ga, the Sarasvati, the Yamuna and Icurukshetra, and who 
dwell between the five rivers which are associated with 
the Sindhu (Indus) as the s ix t l~"~ .  "The regions were 
called the Arattas and the people residing there the 
~Vahikas; the lowest of Brahmans also are residing there 
from very remote times." The Va,hikas, we are told, 
'do not observe the rules of Brahmanism in the matter 
of food and sacrifices and their women are severely 
censured for loose living. "Their women intoxicated 
with drink and divested of robes, laugh and dajnce out- 
side the walls of houses in cities, witliout (sic. with) 

lnr. Rivers in Hastings' Encyc lopaed ia  of ,Ethics arid Reliainn, Vol. 
VIII, para. 30, p. 482. See Lowie, p. 69, to the Reme effect. 

'Roy'e M o h a b h n r a t a ,  liorna Pnrva, ~ecticn S L N - X L V ,  pp. 1 5 L  
160. 

'"?vfuir*~ & 1 1 ~ 7 n i t  TC.T~G (2nd edition), Vol. 11. p. 4F2. 

5 
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garlands and unguents, singing all the while drunker) 
and obsceile songs of diverse kinds . . . in i ~ t e r c o u r ~  
they are absolutely without any restraint"'. I 

We are again told that "these degraded people 
number many bastards among them"'. The last and 
important verse in that chapter is :'The Prasthalas3, 
the Madras4, the Gandharas, the Arattas5, those called 
Ichasas, etc., are almost as blamable in their prac- 
t i c e ~ " ~ .  The practices of the Vahikas held among the 
Ichasas too, and we find specific mention of mother- 
right among the Arattas. It is said to be the result of 
unchastity among the women. A chaste woman, says 
the story, was abducted by robbers hairing from Aratts 
and wa's sinfully violated, and thereupon she cursed the 
Aratta girls to a life of shame'. "It is for this that the 
sisters' sons of the Arattas, a'nd not their own sons, 
become their heirse. 

A passage in some copies of the Rajtarangini con- 
firms the loose practices attributed in the Karna Parva 
to the Ghandharas, who are one of the tribes anathemiz- 
ed with the Arattas and the Khasas. "These sinners (i.e. 
the Gandhara Brahrnanas) sprung from M'lechhas", says 
the Rajtarangini, "are so shameless as to corrupt their 
own sisters and daughters-in-law and to offer their wives 

'Mahabharata, Earna Parve, XLTT7, verse 18-13, p. 153. 
'Mahabharata, ib id ,  V ,  37,  p. 1 5 5 .  
'Prasthalas is identified with Patiala, see "Geographical Dictionary of 

Ancient and Medieval India" by Nundopel Dey, M.A., D.L., jp 
Indian Antiquaul, 1-01. LIII. Sup. ,  159. 

4"Between the Rabi and the Chinab". Ind iu l~  Antiquary, V O ~ .  CE' 
p. 116 (Supplement). 

6"Aratta region was the Punjab", Indian Ant iquar?~,  X L I X ,  p. 10 
(Supplement), was famous for horses. Artha Sastra,  p. 166, Chap mcx. 

H~Mahablzarata, p. 156, verse 46. 
'I4ahabharcta, ib id ,  section X L V ,  V .  11-12, p. 157, 
'Mahabharata, ib id ,  verse 13,  p. 157. 
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to others, hiring and selling them, like commodities, for 
money. Their women being thus given to strangers are 
consequently shameless. ' 9 1  The general conclusion is 
that marriage among thefie people co-existed with consi- 
derable sexual laxity. 

The practices of the Khasas are said to be as censur- 
able as those of the Arattas. We have thus a etrong im- 
plication about the existence of mother-right among the 
Khasas. Referring to the statement about a man's sis- 
ter's sons being his heirs among the tribes referred to, 
Dr. Muir says, "it is certainly remarkable, if not indeed 
unaccountable, that such words should be found in that 
book (i.e. the Mahabharata) if they do not owe their ex- 
istence to the fact of such a custom being actually pre- 
valent at the time when they were penned or not long 
previously. 9 92 Mr. Stowell thinks it probable that the 
custom of Sautia Bant is an old-fashioned survival from 
early times, connected with matriarchal ideas.' 

THE NAYAKS 

The loose practices of the Gandharas and the Ara,t- 
tas which are attributed to the Khasas in dim antiquity 
bring the curious community of the Nsyaks forcibly to 
our notice. The Nayaks4 own certa,in villages in the 
Himalayan districts and invariably bring up the 

'lliiir's Sanskrit Texts (2nd edition), Val. 11. p. 483. See Stein's 
Chronicles of Kaahmir, Vol. I ,  p. 46, note i-v, 307, to the effect 
that the verse was not found in some of the copies which he 
possessed. 

2Dr. Miiir, "On tbe question whether polyandry ever ejristed in 
Northern Hindustan", Indian Antiquary, Vol. VI, p. 315 at 
p. 317. 

"K.R.C., para. 13, p. 17. 
'Atkinson, Vol. XI I ,  448; Naini To2 District Gazetteer, p. 111; Garhwai 

District Gazetteer, 64 ; Almora District Gazetteer, 102, 6;.L.C, 
pp. 1 S 1 5 ;  Raturi, para. 171(a), p. 337; K.L.T., p. 8. 
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daughters of the family to a life of prostitution. During 
recent years an intensive propaganda for social reform is 
carried on to induce the Nayaks to give up this despic- 
able practice, and a Nayak social reform committee was 
appointed by the Government. 

The chief places2 where the Nayaks are found at 
present are the following : - 

Naini Tal district.-Patti Ramgarh. 

Almora district.-Pattis Giwar and Naya; village 
Kaltarmal in patti Malla Tikhun; pattis Khasparja, 
Pithoragarh, Son, Seti, Mahar, Gumdesh, Khilpati 
Phat and Regrubaln; pattis Gangol, Waldia and Ma'lla 
Pael bilon. 

Garhwal district.-Pattis Malla and Talla Kali- 
phat, Langur and Udaipur Malla. 

According to Mr. Atkinson, "they omre their origin 
to the wars of Bharati Chand (1437-1450 A.D.) with 
Doti, when the first standing armies in Ihmaon  took the 
field, and the soldiers contracted temporary alliances with 
the women of the place, whose descendants became known 
as Khatakwalas and eventually as Nayaks from the Sans- 
krit Nayaka 'a mistress.' The offspring of these pro- 
fessional prostitutes, if a male is called 'Nayak' and if 
a female 'Pata' (one who has fallen)."3 This war of 
Bharati Chand with Doti hardly explains the existence 
of the Nayaks in all the three districts, much less the 
growth of this shameless practice of not marrying the 
daughters but bringing them up as dancing girls and 
courtezans. Even if the social conditions among the 

'The S l ~ a k t i ,  cla.tec1 3rd A c c , u ~ t ,  l92G, p. 2 
=K.L.C., para. 53, p. 13. 
'Atkinson, XII,  448. 
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Kha,sas 600 years ago were the sa,nle as we find them 
to-day, then a girl, the fruit of te~npora,ry alliance, would 
not have found any difficulty in finding a husband. 

The Mahabharats, as we find it, is about 2,000 years 
old. It was compiled before the Christian era and receiv- 
ed subsequent interpolations,' and in it practices some- 
what ana'logous to those found among the Nayaks are at- 
tributed to the Iihasas. I t  is hard to determine whether 
the Nayaks came into being only 600 years back or 
whether they are degraded representatives of the ancient 
Khasas, who, owing t'o cupidity or other causes, have 
prepetuated primitive conditions among their women 
in a more disreputable form. 

The Nayaks hardly get an opportunity to inter- 
marry between themselves. ' 'Ma,rria,ge of girls a,re 
known, though they are not common. " Marria'ge of a 
daughter among the Nayaks is, however, a recent in- 
novation. Where they are ma'rried, the Nayaks alone 
ordinarily ta'ke them a,s mives. These exceptiona,l and 
recent cases being ignored, we find the Nayaks a,lma,~~s 
got their mives by purc,hase from the I<ha,s-Rajput fami- 
lies, and even now do so.3 The obvious result is that 
though the daughters of the Iihalsiyas who are ma:rried 
to Nalya,ks a're not prostituted, yet the da,ughters of those 
ilaughters invariably are. It is not a violent presurnp- 
tion that 2,000 years back the Kha,sas prohably did not 
care for the rnora,l well-being of their daughters just as 
they now do not ca're &out tlmt of their daughters: 
daughters, and the statement in the Ma,habharata &out 

'po?nBr idge  History of India ,  p. 258. 
'K.L.C., para. 55, p. 13. 
'X.L.C., para. 54, p. 135, Atkinson, XII, 448. 
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mother-right nla'y be founded on fact. To what extent 
the practice prevailed then we have no means to judge. 

The Nayaks form an interesting study for another 
purpose. Their family organization is half -way be- 
tween a patriarchal and a matriarchal society, a curious 
mixture of mother-right and father-right. The position 
of a sister or daughter is very important in a Naik house- 
hold. She is the chief worker for the family and the men 
are the drones 11~110 live on her ea'rnings. The Nayaks 
marry and bring their wives to their houses, so that the 
family is in part patriarchal, and as the daughters of the 
lionse do not leave the family and have children born to 
them by illicit intercourse, the family is also matriar- 
chal. The result is as follows for the purposes of inherit- 
ance' : - 

A soil ... ... = a da'ughter. 
A brother ... ... = a sister. 
A brother's soil ... = a  sister's soil or daugh- 

ter. 
A son's son ... = a daughter's son or 

'A daughter. 

But under the Ichasa customary law, as the family 
is strictly pa,triarchal, succession is confined to male 
agnates and daughters are rigidly excluded from inherit- 
ance. 

It is interesting to notice that when a Na8ya,k girl 
is married she loses all special rights of inheritance, and 
the rule of a bov being equal to a, girl only applies to 
women who live iy pros t i t~ t ion .~  It is obvious that if in 

'K.L.C., para. 58,  p. 14. 
'K.L.C., para,. 16. 
'K.L.C., para. 55 (a).  
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the future the present practice of prostituting the girls 
is rooted out among the Nayaks and all the girls get mar- 
ried, a daughter's position will be the same as among 
other Khasas, and succession and inheritance will be con- 
fined to male agnates only. The Nayaks, who now have a 
mixed patriarchal and matriarchal social organization, 
are in the process of being transformed into a fully pat- 
riarchal people. We can see and verify this slow and 
steady transformation at the present day. As to moral 
ideas, they grow like other institutions, and if the pre- 
sent wholesome movement takes root we may find the 
Nayaks, fifty years hence, rightly resenting any asper- 
sions on the chastity of their daughters and sisters. 

MOTHER-RIGHT MAY BE DUE TO MATRI-LOCAL RESIDENCE 

The Nayaks have been mentioned particularly to 
shorn* that when the women do not leave the family and 
their children are affiliated to the mother's family, then 
we find a matri-lineal, matri-local and matri-potestal 
society. The growth of mother-right may solely rest on 
this factor of not going to the husband's house. The 
existence of mother-right does not necessarily import the 
loose practices asiociated with the Naya'ks. It is perfect- 
ly consistent with the existence of a marital union in 
which the woman receives her husband in her own fami- 
ly. When it is so, the position of the woman is natural- 
ly strong. She is not in the power of her husband, and 
the latter maly have no assured position in her house. 
The wife may be able to dismiss him at her pleasure. A! 
man occupies a different position under his own roof as 
regards not only parental but conjugal rights. His  
authority over his own children n~ould be shared by the 
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brothers of the wife if he wa,s a permanent guest in her 
family. Among the Khasis of Assam, with whom Cap- 
tamin Wilford tries to identify the I<liasas of our study,' a 
woman does not go to her husband's house, but remains 
in her mother's family. "The most remarltable feature 
of the Khasi marriage is that it  is usual for the husband 
$0 live with his wife in his mother-in-law's house and 
not for him to take his bride home, as is the case in othe,r 
communities. . . As long a's the wife lives in her 
mother's house, all her earnings go to her mother, who 
expends them on the maintenance of the family. Amongst 
the Khasis, after one or two children are born and if a 
married couple get on well together, the husband fre- 
quently removes his wife and family to a house of his 
own.2 The superior position of the woma'n is also reflect- 
ed in the custom of divorce. Divorce among the Khasis 
is common, and may occur for a variety of reasons such 
:as adultery, barrenness, incornpatability of temperament, 
etc. As a rule both parties must agree; there is no cus- 
tom enforcing the restitution of conjugal rights, so when 
one party does not a'gree, compensation is assessed by the 
village elders. " It may be said that no ethnic affinities 
are suggested between the Khasis and the Iihasas. The 
Khasis are said to have settled in Assam from the east 
and not from the nest.' They ha've been mentioned n.s 
merely illustrating a people amongst whom mother-right 
exists. 

The verse in the Mahabharata that n-e have been dis- 
cussing clearly speaks of husbands, and this fact 

]Asiatic Researches (1801), V I ,  4 5 5 .  
'The Khasis, Lt.-Col. P. R'. T. Gl~rdon (1915), p. 76. 
'The Khasis, pp. 79 -81 .  
'The Khasis, pp. 10-11. 
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negatives any idea of a marriageless state among the 
Khasa girls, as we find among the Nayaks. It is quite con- 
sistent with a matri-local marriage where the \vomnD 
does not leave her mother's family, but receives her 11~s- 
band in the midst of her family. Under these conditions 
the woman may not be bound to strict conjugal fidelit'y in 
a primitive society and may possess the privilege of ns- 
sociating with other men too. This predominant position 
which the woman occupied among the Khasas in early 
times probably affected the binding nature of the marital 
union even when she began to go and lire with her hus- 
band. We  shall see that the right to dissolve the mar- 
riage was possessed by her, and no high standard of 
female virtue was imposed on her. Batten wrote "Little 
or no importance is attached to the breach of female 
chastity, excepting when the prejudices of caste may. 
thereby be compromised. " ' 

It is interesting to note that a conspicuous survil-a1 
of the ' ' Sautia Bant' ' rule, perhaps the most conspicnous 
in these Himalayan districts, is found in the Nayak ril- 
lage of Khilpati, patti Ichilpati Phat in the Almora dis- 
t r i ~ t . ~  It is not one of those Nayak villages in which 
stray instances of girls being married may be found, but 
there a daughter is equal to a son. I s  this a Illere coinci- 
dence? It seems to the writer that it is not a mere 
chance, but that the custom has clung fast art least to one 
seat of its origin, i.e. a matri-lineal family, in spite of 
the decisions of the courts. 

'Batt,en's Official Reports. p. 63. See Atkinson, XII, 510: he saps 
adultery was common, but no compliant was made unless aceom- 
panied by the sbduction of the adulteress; also Vol. XII, 255; 
"Mountaineer", pp. 170-172: The Shakti ,  dated 12th May, 1925, 
p. 6, col. 1 ;  Fraser, 208, they do not see it (chastity) valued and 
of course do not prefierre it. 

'K.L.C., para. 58 (c ) ,  p. 15. 
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I t  is easy to see, if mother-right was recognized pre- 
riously among the Kliasas, that on the wives coming 
to reside with their h~sba~nds ,  a division per stirpes 
according to the number of wives, i.e. Sautia Bant, 
would be readily recognized a'nd enforced. 

Saotia Bant by itself may be due to cultural diffs- 
sion from tlie aborigines, but the existence of certain pe- 
culiar privileges of the maternal uncle among the Khasas 
cliscloses an earlier social grouping different from the 
strong patriarchal family that is observed at the present 
claj-. Ethnologists describe under the heading of 
“ AI-uncnlate" customs regulating in an altogether spe- 
cial may the relations oE a nephew to his maternal uncle. 
''In their more serious aspect they involve an unusual 
authority on the uncle's part and the inheritance of the 
property not by the son, but by the sister's son.'" It has 
been said that the social organization at present is emi- 
nently patriarchal, and the comnlunity is exogamous. 
Tliere is no case of inheritance going to tlie sister's son 
except among the Nayaks, but some incidents which have 
clang to the most primitive and conservative of all human 
institutions, i .e, marriage, serve as windows which en- 
able 11s to peep, albeit feebly, into dim antiquity :- 

" (1) Amongst the R a j p ~ ~ t  zamindars, who are chief- 
ly Ichasiyas, when people bring an offer of 
marriage to a girl's father, he asks for a cer- 
tain price, and a part of it is fixed there 
aild then as Mama-Jlloli or the maternal 
uncle's share in the price of the bride. 92 

'Lowie, Primitive Society,  p. 78. 
'Mr. Lclll in Indian Antiqzlazg, S L  (1911), p. 190 at  p. 193. 
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This sharing in the bride-price look6 to be 
a relic of the time when the mother'e bro- 
ther was head of the family and guardian 
of his sister's children. IVllen the wife 
began to live wit11 her husband in the midst 
of his people, tlle former privileged posi- 
tion of her brotller was to some extent ap- 
parently preserved. 

(2) Sexual intercourse wit11 a wife of a sister's 
son is rega'rded with peculiar l~orror by 
even the nlost backward I<hasas.' As the 
standard of sexual purit'y among tlie ba,ck- 
ward Ichasas was by no means very lligh,' 
this pa,rticular taboo is striking and would 
seem to have origimted at a time when 
the mother's brothe,r, as the head and 
gua,rdian of his nephews, was probably 
even in a barbaric soc,iety expect,ed to re- 
frain from undue familia.ritg wit1h their 
wives. 

MARRIAGE AVOIDED IN MOTHER'S CLAN 

The Khasas do not obsen-e all the Sllastric injunc- 
tions about forbidden marriages. But they do avoid 
union with the daugliters of fa'tller' s and mother's agna- 
tes. A mother-in-law and lier daughter-in-law cannot be 
from the same clan. And besides this there is a strict pro- 
hibition against marriage not only with n maternal uncle's 
ilaughter, but also with a mother's sister's d a ~ g h t e r . ~  

lRaturi's Hindu lau!, para. 518, p. 914: pare. 94, p. 170. 
'Atkinson, XII,  255 ; XII,  510 ; "Jiountaineer", 170--172 ; Batten- 

p. 63. 
'Raturi, Hindti law, p. 125. 



Thus in on a.gnatic community an in~porta~nt rule 
about marriages is ba'sed upon kinship through women, 

The Garhwali proverb, "Mama Phupha kn Bhai, 
Kalia baron ka Dai,' ' the sons of one's maternal uncle a,nd 
paternal aunt are one's brothers, those of one's father's 
younger and elder brothers are one's enemies,' shows 
some preference for the maternal line, though it call well 
be that the proverb is due to the frequent disputes a'mong 
algnates about inheritance, joint land, etc. 

We have mention of mother-right among the Ara,ttas 
in the Punjab. We find the Chundavand rule, i.e. 
Sautia Bant, there among some tribes in the plains2 a'nd 
in the Kangra d i ~ t r i c t . ~  It is the ordinary rule of succ,es- 
sion among all cla8sses except Gaddis rvho generally fol- 
low the Pagvand (or Bhai-Bant of I<un~aon) rule. We 
have seen that this rule of dividing the inheritance ac- 
cording to the number of wives existed in Xumaon and 
Garhwal, and is now practically obsolete. Though ob- 
solete in other parts, it has survived among the Nayeks 
of Khilpati to declare as it were its true pa'renta,ge with 
the last breaths of life left to it. 

It is clear tha,t there are some factors in Kl~nsa 
Family law which are inexplicable in a strictly pa'tri- 
lineal, patri-local and patri-potestal society, and the cus- 
toms we have cited point to a time when, at  least, a mar- 
ried woman remained in her mother's house. Sautia 
Bant, which savours strongly of mother-right, may be due 

'Census Report, 1911, U. P., Vol. S V I ,  Part  I, 218 foot-note. 
'Tripper, Vol. 11, p. 138 (Gurgaon district); p. 175 (Rohtak District 

Gazetteer); para. 3, p. 195 (Jats of Lahore) ; p. 199 (Gujranwale); 
p. 201, para. 2, 214. 

'Punjab Record 22 of 1902; K a n g ~ a  District Gazetteer (1904), p. 189; 
Lyall's Settlement Report of f l lc  Kangra district, para. 74, p. 101. 
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to a strong infusioil of outside culture, but, taken with 
otllrr incidents of Avunculate, it fairly suggests that the 
present stage of marriage law, when the bride must come 
to her husband's house, was probably preceded by a mar- 
riage system in which tlre woman remained w~ith her 
motlrer's family and wag risited there I q -  her husband or 
her lovers. ' 

(2) Polyandry 

In speaking of polyandry we emerge from the region 
of survivals and speculation to the study of a liring insti- 
tution in some parts of the Himalayan districts. 

Tibetan or fraternal polyandry exists in parga,na 
Jaunsar Bawar2 of Dehra Dun and in parganas Ramai and 
Jaunpur of Tehri State3 which adjoins Ja,unsar Bawa,r. 

It may be said at once that except in the tract men- 
tioned above polyandry does not exist among the Khasas. d 

HOW WIVES .%RE SHARED. 

"In the Jaunsar district, when the eldest brother 
marries, the m-oma'n is equally the wife of his younger 
brother, though the children are (by courtesy?) called the 

'See Palaniappa Chettiar v .  Alayan Chetti, 48 I. A., 639, where Patni- 
Bhaga or division according to the number of wives was upheld in 
a case from Madras. 

'Deltra Dun District Gazetteer, p. 89; Burn's Ceneus Report, 
1901, for N.-W. P., para. 114, p. 121; Williams' Memoir of 
D e k ~ a  Dun, para. 125, p. 60; Dunlop, Hunting in the Hn'malaya, 
180-182; Fraser, ",Journal of a Tour thrmgh part of the Himala 
Mountains," 206-209, Indian Antiquary, VIII ,  p. 88 ; Atkinson, 
911, p. 353; Imperial Gazetteer of India (1909), TTol. X, p. 125, 
and Vd.  XI ,  p. 215; Balfour's Cyclopaedia of India (3rd edition), 
Vol. 111, p. 246. 

"aturi, Hindu lazo, para. 72, p. 135. 
'Batten's Oflicial Reports, p. 22: Genl. Ramsay's remarks that poly- 

andry and infanticide are unknown in Eumaon, para. 63, p. 27; 
Beckett's Settlement Report, 1874 ; Dunlop, Hunting in tlie 
Himalaya, pp. 180-181 ; "Rlountaineer," p. 202. 
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.children of the eldest brother. When much difference 
exists in the ages of the brothers of a family, as, for in- 
stance, when there are six brothers, the elder may be 
grown up, while the younger are but children; the tliree 
elder then marry a wife, and when the young ones come 
of age they ma,rry another, but the wives are considered 
equally the wives of all six. 9 91 It is found that uterine 
brothers, and those who are the children of the sa:me set 
of fathers, though by different mothers, share one or more 
wives in common between them.2 

There is no prohibition against a brother taking a, 
separate wife, but if he does so he can continue to enjoy 
the common wife or wives only if the other brothers do 
not object. H e  has the right to separate and set up his own 
exclusive family.3 The idea is the same as is found anlong 
many other polyandrous people in the Himalayan border- 
land. Mr. Das notes about Jubba>l State in the Simla 
Hills :-"A brother cannot claim to be the joint owner 
of a wife with other brothers and at the same time have 
a second wife all to himself. H e  must either share the 
second wife with all other brothers or must live separatle 
from his other brothers and in possession of the second 
wife. "" I n  the Jubbal State polyandry is the prevail- 
ing form of marriage among the Kanets. I n  other places, 
too, within the hills in the Punjab "It is a custom among 
the Sudras, such as Kanaits, that the eldest of four or 
five brothers marries a wife according to the customs of 
the country. The wife thus married is told that all the 
brothers shall treat her as their common wife, and tlie 

'Dunlop, Hunting in t h e  H i ~ n n l a g n s ,  9. 181. 
'Raturi, Hindu law,  p. 135. 
'Census Report, N.-W. P. (1901), XVI, Part I, para. 114, p. 121. 
4H.C. Das Gupta in Indian A n t i g z t a ~ g ,  Vol. L, p. 146 at p. 148. 
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wife also agrees to this and takes every one of them as 
her busband. Thus the woman is considered the corn- 
mon wife of all, provided the husbands are own 1-m- 
$hers. "' 

I n  Jaunsar Bawar "One case was reported in which' 
the family consisted of eight brothers, six being sons of 
one mother and two of another. The family first mar- 
ried three wives who were possessed in common, but sub- 

- sequently one of them took another wife. Later the first 
six brothers appropriated the first three wives and the 
other two sons the new wife. " T h e  eldest brother, how- 
ever, has a primary right to the company of the wife. 
Marital jealousy does not exist among these people and 
the polyandrous woman apparently contrives to arrange 
things in a manner conducive to peace. 

RIGHT OVER CHILDREN AND WIVES 

Fraser wrote that the children were affiliated to their 
fathers according to seniority, e.g. the first child born 
was regarded as the property of the elder brother and the 
next in succession were supplied in turns.3 Dustoor-ul- 
am1 or record of customs for Jaunsar Bawar prepared in 
1848 says :-"If, according to custom, four brothers h:~re 
two, or perhaps one wife between them, and four or 
five daughters are born, and one of the brothers marries 
again, the children are not shared between them, but re- 
main with the woman; and the woman cannot go to the 
younger brothers, but must live with the elder; but the 
children are entitled to equal shares from the four 

-- - - - 

'Mian Durga Singh, "A Report on the Punjab Hill Tribes", Ixdi7n 
Ant iq~~ary ,  Vol. XXXVI (1907), para. 52 at p. 277. 

'Census Report, N.-W. P., 1901, para. 114, p. 121. 
'Fr~:er's Jorirnal, p. 209. "The custom is the same in Jubbal State", 

see Indian Antiqitary, T'ol. L, p. 148. 



60 KHASA FAMILY LAW 

brothers, which are paid to the elder."' The express 
mention of daughters and their disposition shows 
how economically valuable they ore to these people 
and the custom of taking a bride-price 11ns enhanced 
their importance. Mr. Williams says : -' 'Younger 
brothers legally have only the usufruct of their senior's 
wife, for she and her children are held to be the 
exclusive property of the eldest brothers. Hence he 
keeps both woman and children in the event of the 
household being broken up and the rest of the fraternity 
going to live elsewhere."' It seems that to call polyandly 
in Jaunsar Bawar merely the usufruct of elder brother's 
wife is not strictly correct. It is more tIllan mere 
usufruct. The younger brothers are the husbands of the 
woman as much as the elder brotherY3 but to avoid t h ~  
breaking up of the family and division of a joint holding, 
the junior members are denied the right to claim one or 
more joint wives, or joint children, exclusively. In  the 
very nature of things a wife or a child cannot be divided 
like other property. The Dustoor-ul-am1 contemplates 
a case where a man has married another woman ana 
wants to share the joint wives too. This he cannot do 
as "none of the younger brothers are allowed to marry 
s separate or additional wife for themselves. 9 94 If he 
means to remain in the family he must share the new wife 
with his other brothers or forfeit his own right in the 
joint wives. If the family breaks up by amicable settle- 
ment, then if there are more than one wife, s division of 

t the wives too is made.' As for the restitution of conjugal 

'See Williams' Memoir of Deltra Dun, Appendix TTIIT, p3r3. 12, cl. (1)' 
p. xxviii. 

aWillisrns, para. 125, p. 61. 
aDunlop, p. 181. 
'Indian Antiqtrar!~ (lc479), Vol. VI I I ,  p. 88. 
'See the case qnotecl above about eight brothcrs in CCllsus 1lcpol.t (1901) 

and Rsturi's Hindu law, p. 497. 
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rights, one of the co-husbands can claim it; but i f  after 
~eparation there llas been exclusive appropriation, then 
the one who receives tlre uroman can claim it.' I t  is only 
when the elder brother does not agree to a division and a 
junior member wants to set up a separate household that 
he loses his rights over the joint wives, and thiu primi- 
tive society in that case has given the right of exclusive 
appropriation to the eldest brother. I n  practice the rule 
operates to keep familie6 joint and indivisible for yeam. 
Mr. Raturi note6 that families are met with who have 
continued their joint possession of land and of women 
for successive generations.' How strongly custom re- 
gards the wife of one brother as the wife of another will 
appear from what Mr. Williams says on the matter :- 
"The custom of polyandry is supposed to promote qood 
feeling among brothers and is (or used to be) observed so 
consistently that if a mother-in-law dies leaving an infant 
son, the daugllter-in-law is, properly speaking, bound to 
rear the boy and marry him herself when he attains the 
age of p ~ b e r t y . " ~  The fact that at the time of separation, 
which is uncommon, the sons and wives are divided 
amongst the brothers together with other property ,' goes 
to show that the right of the younger brothers is more' 
than that of mere usufruct. The institutions and prac- 
tices of a primitive people can at times be hardly express- 
ed in the exact legal phraseology of a civilized communl- 
ty. W e  see that the children are all attributed to tJie 
eldest b r ~ t h e r , ~  but that is a mere euphemism, for if a man 
dies his brother or brothers succeed in preference to the 

~~ ~ - -  - - - -  

'Raturi, 484, p. 817. 
=Returi, Hindu law,  p. 136. 
Williams' Memoir, para. 125, p. 61. 
'Raturi, 497-498. 
'lndian Antiquary, VIII, p. 88. 

6 
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sons1 who are as much their own sons as of the deceased. 
I n  the strict sense of ownership the younger brothers 
may be said to have mere usufruct, for the marital a d  
paternal power rest in a special sense with the eldeer 
brother. But polyandry in these parts should properly 
be viewed as in reality nothing more than a mere custom 
of community of wives among brothers who have a com- 
munity of goods, with a reservation that a member can- 
not enforce a division of the wives and children for ex- 
clusive appropriation against the wishes of the others.' 

POLYANDRY AND ITS CAUSES 

It has been supposed that polyandry is a result of 
the scarcity of women produced by infanticide. I t  has 
also been supposed that polyandry has been the result 
of inequality in the proportion of the sexes, due to scar- 
city of the food supply, this either producing a small 
proportion of female births owing to physiological causes 
or leading to the practice of in fan t i~ ide .~  McLennan 
and Morgan both regard polyandry as a phase through 
which human society has necessarily passed. 

Female infanticide was unknown in the Himalayan 
'districts, for the usual temptations to female infanticide 
were not found in the hills. The wife, instead of bring- 
ing a large dowry, is usually purchase'd for a consider- 
able sum from her parents, and , there is no trace of female 

'Debra Dun Gazetteer, p. 90. 

W e e  Vinogradoff, Historical Jurisprudence, Vol. I, p. 200. "It (poly- 
andry) is due t,o poverty and in many cases brothers form a joint- 
stock company for the possession of a wife". 

' ~ a s t i n ~ ' s  Encyclopaedia of Religion and Ethics (1915), Vol. 
para. 9, p. 427. 

'Origin of Civilization (1911 edition), p. 161. 
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infanticide having existed in Jaunsar Bawarl. Tlle 
cause of polyandry in this region nlust be  ought else- 
where. It is a curious fact that the proportion of aescs 
is adjusted by nature in this l~olyandrous community in 
a manner which causes scarcity of mornen. More males 
are born than females. 

Speaking of these parts 1)unlop says :-"It ie re- 
markable that wherever the practice a t  polyandry exists, 
there is a striking discrepancy in tlie proportion of the 
sexes among young children as well as adults; thus i l l  a 
village where I ]lave found upwards of four l~undred 
boys, there mere only one hundred and twenty girls . . . . 
I n  the Garhwal hills, where polygamy is prevalent, there 
is a surplus of female children"'. Mr. Sherring, too, 
observes : " I t  has been noticed in our own hills that 
where polyandry has existed the result has been small 
families with males preponderating"'. Tables V (0) 
and V (6) (Appendix B) sliom the male and female popn- 
lation at all the censuses since 1881 in Chakrata tahsil 
where polyandry exists. Except during the decade 
1891-1901, the male popula'tion has increased more than 
the female population and there have been less than 80 
females to 100 males. 

"Nature's adaptability to national habit," which 
Dunlop observed is one of the causes which keeps the 
institution alive. Besides this, the people think that 
polyandry promotes good feeling between brothers, and 

'General Ramqav in Reckett's Sett lement Report (18741, para. .is, 
p. 27: Dunlon, H!rntin!q i n  the  H i m o l o ? p ,  p. 182; Census R r p o n  
(N.-W. P.), (1901), para. 114, p. 121. 

2Dl~nlop, Hunting in. the  Hinlala!lo, pp. 181-182. 
'C. 4. Sherrinq, lT'est,ern Tibet ntid tlre British Border1a.cd (1996). 

D ee. 
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by this means land does not become sub-divided and 
quarrels are avoided1. The poverty of the people and the 
difficulty of paying the bride-price, their queer notions 
of family solidarity, want of marital jealousy and 
absence of any delicate conception of womanhood con- 
spire wit11 their environments to perpetuate the custom. 
A woman to these people is a mere chattel and capable 
of being held jointly like cither property. In the absence 
of higher cultural thought and conta,ct with the outside 
world they have continued primitive practices un- 
abashed and unashamed to this day. "Jaunsar is a 
kind of 'sleepy hollow' within the hi!ls in wllich the 
changes wrought in the outside world !are  had but little 
influence until the British Settlemen:, Officer aild Forest 
Officer2 came amongst them. ' 9 

Economic conditioils primarily seem to have kept 
up this institution, which limits the population. When 
a wife is shared, the children will be less than if each 
brother had a wife. The small family property is saved 
from minute sub-division in a count ryhhich  has "the 
character of being one of the wildest and most rugged 
tracts, affording naturally very little level ground, and 
that only in small patches". Major Young wrote "there 
is not a single spot of one hundred yards of level ground 
in the whole pargana". Where "all is steep and diffi- 
cult, toilsome rise or sudden fall", the cultivation is 
necessarily small and very laborious. The joint labour 
of adult brothers would be an economic nectssity, and 
as a result of their peculiar mentality they . nrrserve , the 

'Williams' Menzoirs, para. 12.5; Raturi's I l i n d u  lalo, p. 136; Dehro 
Dun Gazetteer, p. 89. 

'Atkinson, XII, 353. 
'Bfiineon, XII, p. 341. 
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family frbm disruption by sharing a wife or wi\ies in 
common. The influence of women in thie barbaric 
society, queer as it may seem, is probably exercimd in 
support of the custom. A woman indifferent to wl1a6 
civilized people regard as womanly virtue thinks that she 
will be much better looked after nrheil there anre more 
than one husband to care for her, and we find that a 
man with no brother finds it difficult to get n wife1. 
"That the female inclinations have played no insignifi- 
cant part in the history of polyandry is all the more prob- 
able, as among polyandrous peoples women genera 11 y 
enjoy great sexual freedom and the men are little addic- 
ted to jeatlo~lsy' 'l. Mr. Hartland, too, believes that 
polyandry results from the general absence of marital 
jealousy among backward ra'ces, and he suggests that 
women exercise a powerful influence in wpport of the 
C U S ~ O ~ ~ .  

POLYANDRY IN ANCIENT INDIA 

Polyandry, to sa!y the least, was not unk~lown in 
ancient India. A trace of this pralctice is to be found in 
a hymn of the Rig-veda which is addressed to the t1n70 
Aswins : -' ' Aswins, your admirable horses bore the car, 
which you had unha.rnessed, (first) to the goal, for the 
sake of honour; and the da-msel who was the prize came, 
through affection, to you, and atcknowledged your (1111s- 
bandship), saying : You are (my) lords"' Mr. Mavne 
is not prepared to accept that polyandry was practised 

'Williams' Jlemoir, para. 125 ; Indian Antiqrrar!y, VII I ,  88. 
2Westermarck, Histor!/ of Human nlarriage, Vol. 111, p. 197. 
3Hartland, Printittve Paternit!/ (1910), Vol. I T ,  pp. 162-163. 
'IHig-veda Sanhitn-Mandala I ,  Hymn CSIX, v. 5 ;  Wilson's Tran.6- 

lotron ('2nd edltlon, 1Ni61, G 322. 
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by the Aryans1, but about the hymn says :-' 'this evident- 
ly points to the practice of Svayambara, when a maiden 
of high rank used to offer herself as the prize to the 
conqueror in a contest of skill, and in this instance be- 
came the wife of several suitors at once' ' 2 .  Dr. Keith holds 
"while polygomy is recognized in the vedic period, 
though chiefly among kings and important Bralhmans, 
there is no clear trace of polyandry, all the passages 
adduced from the Rig-veda (X-LXXXV, 37f) and the 
Atharva veda (XIV, i,  44, 52, 61; ii, 14, 17) 
admitting of more probabl'e explanations" 3. Wh a,tever 
may have been the conditions in the vedic age, in the 
Ma'habharata Draupadi's marriage to five Pandavas is a 
clear and unequivocal instance of fraternal polyandry. 
The story4 in the epic when shorn of Brahmanical 
apologies and explanations is that Draupadi had been 
won at an archery tournament by Arjuna--one of the 
five brothers. H e  alone was entitled to the hand of 
Draupadi, but in fact she was ma'rried to all the five 
brothers. It is worth noticing that Drupada, Icing of 
Pa'n~ha~la,, objects to the unusna~l demand of Yudhisli- 
thira that the former's daughter Draupsdi should be the 
common wife of all the brothers. Yudhishthira, the 
eldest brother, however, claims the right of fraternal 
polya~ndrous union, on the ground that their mother ha'd 
ordered so, and that it was a rule with them to enjoy 
equally a jewel that they map obtain. The fact that she 
wals won by Arjun aid not matter and they could not 

'Ma-yne, Ilindzt lato, pars. 63, p. 65. 
*Mapne, Hindvr lnro, pars. 64, pp. 77-78. 
.Keith in Hastings, Enc?yclopaedia, Vol. 8,  para. 5 ,  p. 453. 
'Mahabha~ata, Adi Parva, pp. 5.39-559: Dr. Muir on "Polyandry in 

Ancient India ," lndinrb rl rrtrq?rn r!l VI,  230-262. 
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abandon their rule of conduct1. We find, however, that 
when the Mahabharata was written, polyandry had long 
ceased to be practised among the higher classes in Nor- 
thern India, for Drupada observes :-"It Lath been 
directed that one may have many wives. But it hath 
never been heard that one woman may have many hus- 
bands" and calls polyandry "an act that is sinful and 
opposed both to usage and the vedasH2. A discussion 
on the propriety of polyandrous union follows3, in which 
Vyasa says that the practice "opposed to usage and the 
vedas" was obsolete. Drupada regards it as sinful and 
of doubtful morality, while Dhrishta-Dyumna enquires 
lrow an elder brother can approach the wife of his 
younger brother and declares it is difficult for him to sag 
"Let Draupadi become the common wife of five 
brothers. " Tudhisl~thira, however, gives two instances 
of virtuous women, one of whom named Jatila had seven 
husbands, and the other was married to ten brothers ! 
The fact is as Ma'ine has said of traditional custom that 
"no law is better known by those who live under it in a 
certain stage of social progress, none is known so little 
by those n711o are in another stage'". As Professor Max 
Muller remarks, the epic tradition must have beell very 
strong to compel the authors to record a proceeding so 
violently opposed to the Brahmanic law. "The Brah- 
manic editors of the Mahabharata, seeing that they could 
not alter tradition on this point, have at least endeavour- 
ed to excuse and mitigate i tm5 Dr. Muir truly obsemen 

'P. C. Roy's Nalrabllarota (Cal. 1884), Adi Parve, p. 549. 
' P .  C .  Roy's Mahabl~arata,  p. 649. 
T. C .  Roy's Mahabl~orata,  pp. 560-551. 
'Maine, Village communities, p. 60. 
"Max Muller, A Histor!\ of Ancient Sanskrit Literatlire (18591, pp. 46-47.  
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: 'Although supernaturd occurrences are introduced to 
explain and justify the transaction, its lawfulness as a 
recognized usage, practised from time immemorial, is 
also affirmed both by Yudhishthira and Vyasa. At the 
time when the Mahabharata, as we now have it, was 
composed or revised, the practice must have so far fallen 
into disuse, or have become discredited, as to require that 
special divine authority should be shown in order to 
render its occurrence among respectable persons conceiv- 
able even in earlier ages' ' '. 

Traces of polyandry are clearly found in the Law 
writers Brihaspati and Apastamba. Brihaspati2 men- 
tions "the highly reprehensible custom of a brother liv- 
ing with his deceased brother's wife, and the delivery 
of a marriageable damsel to a family" as being found in 
some countries. This statement occurs after the cousin- 
marriages in Southern India a're recorded3, and some 
people other than the Southerners appear to be indicated 
thereby. Apastamba4 throws some interesting light on 
the matter. He speaks of the forbidden practice of de- 
livering a bride to a whole family (Kula). A husband 
shaIl not make over his wife to others than to his gentiles 
in order to cause children to be begot for himself, for 
(they declare) a bride is given to the family of her hus- 
band and not to the husband alone (verses 2 and 3). 
The practice is forbidden at present on account of the 
weakness of men's senses (verse 4). Both Brihaspati 

lDr. Muir, "Social and Religious Life in Ancient India", Indian 
Antiquary, Vol. V I  (1877) a t  p. 262. 

'Brihaspati, XXVII, verse 30: Sacrcd Eodk of t h e  East, Vol. 33, 
p. 389. 

'Brihaspati, XXVII, para. 19:  Sacred Book of the East, Vol. 33, 
p. 389. 

'Apastamba, 11, 10, 27, verges 2 4 ;  Sacred Book of the E n ~ t ,  Vol. 11, 
p. 164. 
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and Apastamba are averse to the custom of Niyog, and it 
is obviously to something quite different that they 
refer1. 

The existence of polyandry in Ancient India among 
some tribes is undoubted, though it is not possible to 
determine the extent to which it prevailed2. 

(3) The Levirate 
The word is used to denote two distinct custonls 

about the association of a brother or cousin of a de- 
ceased person with his widow. The best example of 
real levirate is found in the Hindu Dllarma-Sastras, nrhen, 
as Niyog, it is limited to the case in whicli the deceased 
husband has died without leaving any male childrep and 
the motive of the union is to raise up seed for him. 

The other custom is that of marrying a deceased 
brother's wife apart from any limitation or from the 
motives indicated in the sacred literature of the Hindus. 

TWO CUSTOMS OF LEVIRATE IN THE HIMALAYAN DISTRICTS 

I n  the Himalayan districts me find among the 
Xhasas two types of union with the widow of a deceased 
person : - 

(1) In one case the widow, not necessarily 
childless, lives in her deceased husband's 
house and her brother-in-law goes and 
visits her there, with the. consent of the 
widow and other reversioners. ,411ied to 
this is the custoni of keeping n Kstha~la or 

*A. - 
'Dr. Jolly, p. 155. 
' D r .  Mliir in Indian Antiquary, Vol. V I ,  p. 315: C. Ti. Paidpa. rp ic  

India,  pp. 86, 97 ;  Indian Antiquary, VII ,  p. 86, on Polyandry In 
the Punjeb; Cambridge History of India r19a2), Vol. I ,  p. 294: 
also p. 368 about Pendavas being a rea,lly polyandrous northern 
hill t,ribe. 
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Tekwa. A Kathala or Tekwa is a per- 
son who lives with the widow in her own 
llouse. The children born of such a union 
are affiliated to the deceased husband of 
the widow. 

(2) The other custom is the common practice of 
taking to wife the widow of a deceased 
hrothe,r. The widow in this case leaves 
her own home and comes to the brother- 
in-la'w's house as his wife. The children 
n're the legitima'te ( A d )  children of the 
second husband. 

A clear conception of the Tekwa,' institution and 
i t  lega,l significance ha's been prejudiced by the growing 
inoral consciousness of the people and the not infrequent 
attempt to test the ralidity of a custom by an ethical 
and legal standard other than that of the people. The 
custom is bound to die out with the mora'l evolution of 
the Khasas, as the practice of Niyog died out among 
tlre Hindus. I n  order duly to appreciate the custom. 
we ]lave to bear in mind that among primitive societies 
legal paternity is not synonymous with biological pater- 
nity. This, we shall sllom-, was the case in ancient 
India and is among the Khasas, when we discuss 
paternity a'nd sonship. Mr. Pauw described the custom 
thus :-"Occasionally in some Khasiga villages the whole 
of the deceased's property is made over to another man, 
on the condition thatl he lives witli the widow as his 

'For some reference to Teliws see Almora District G a t e f t e c r ,  105: 
Gar11wal District Gazet teer ,  6 8 ;  Pauw, p. 44; Raturi, pp. 172-175 
and p. 211. 
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wife. This second husband is known as -'Tekwa'. The 
reversioners by this arrangement give up their claim to 
any part of the deceased's property. The practice is 
regarded as a .  somewhat immoral one' ' '. The word 
"wife" and "hu~band" must be understood to have been 
used loosely here, evidently from the fact that this 

L L union is regarded as a somewhat immoral one". As 
to the handing over of the property of the deceased to the 
Tekwa, we should remember tlia't the Tekwa acts as a 
manager of the property. He acquires no interest in 
the property by this arrangement and can be turned out 
by the widow at her pleasure2. No transfer of the pro- 
perty can be made by the reversioners, as a sonless 
widow is entitled to it, and if the deceased has any sons 
of his own, then they are the owners of the property. 

There are no decisions of the courts on the conse- 
quences of Tekwa relationship, and Mr. Stowell did not 
come across any instailce of this practice3. Mr. La11 is 
surprised at this; he says :-"Tekwas are not very un- 
common. Hardly a day passed when I did not come 
across one or two esamples"'. He lias a cnrioos concep 
tion of the Khnsiya,~ and higher castes in Iiumaon, and 
so we need not take his observations seriously about 
Tekwas being obsemed among the higher castes too. 
Mr. La11 says :-"A Tekwa has no loczrs stanai. He 
has no claim to any part of the estate of the first husband 
of the woman who keeps him. If he gets anything 

'Psuw, Garll~ocll Settlement Report, p. 4 4 .  
'Raturi, p. 174, and para. 92. p.  169, There is no marriage and  the^ 

ere no reciprocal rights and obligations between the man and the 
woman. 

'K.L.T., p. .56. 
'K.L.C., para. 307, p. R2. 
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it is by the consent of the reversioners1. It is true that 
the Tekwa has no loczks standi. H e  is simply s man 
who helps the woman in the management of the land 
and enjoys the privileges of a husband without any of his 
rights or obligations. H e  is a protector and lover of the 
woman2. He can leave the woman at his pleasure 
without being liable for maintenance and himself holds 
a precarious position in the woman's house. We shall 
see that the reversioners have no concern with 
the property of the deceased so long as the widow lives 
in her house. But prior to the British rule a woman 
was no more than a mere chattel aiid was heritable pro- 
perty. When a man died sonless, the brothers or 
remoter agnates, who received the inheritance, got the 
widow with it, and the waiver of their rights by the 
immediate heirs was necessary for the due appointment 
of a Tekwa, a's their rights were defeated by the 
arrangement. 

WHEN IS  A TEKWA KEPT 

A Tekwa may be kept by a sonless widow, or a 
widow with minor sons. I n  the case of a sonless widow 
the interests of the heirs of the deceased were obviously 
affected by the appointment, so their consent would be 
deemed essential. When a man, who is fairly rich, dies 
sonless, leaving his own land and house, there seems a 
desire in the community to see that his line does not be- 
come extinct. The motive of the nppointmei~t is 
secular, to perpetuate the na,me and line of the deceased. 
No one has ever heard of a Tekwa being appointed in 

'K.L.C., para. 307, p. 82. 
2Alrnora District Gazet teer ,  p. 105. 
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the case of a pauper's widow. Dr. Jolly traces the 
origin of Niyoga among the Hindus to the desire to 
keep t'he cstate of a rich and powerful person in his own 
line1. V:lsishth,z warns tllat no appointment shall be 
urndc tbrougll a desire to obtain the estate'; he l~owever 
admits that according to otl~errt "one may appoint (a 
widow out of covetousness) after imposing a penance" '. 
But accordi;?g to Dr. Jolly this is precisely one of those 
prolribitions affording a glimpse into the real state of 
tl~ingi; which the Indian moralists tried in vain to alter1. 

I n  the case of a young widow with minor sons, who 
have inherited land from their father, the equitable sense 
of the community is reconciled to some such arrange- 
ment as the appointment of a Tekwa. The widow, if 
she married again, would have to take her minor children 
to the new husband's house, and this is not to the 
interest of the minors. As women a'mong the I<ha,sas 
do not plough4, they need s male helper. Hence the 
kinsmen appoint one of the kinsmen "who is a bhni of 
the deceased, or offer the choice of a ma,n to the widow. "' 
This man, who lives with the widow, is called a Kathada 
or Teltwa. The physica.1 needs of the woman, a soli- 
citude for the minors' interests and the economic 
enrironments of the community bring the Tekwa into 
existence. The lbcal p ro~er l ,~  " Tekwa Dhnrleen Chela 
Pnllee?~" (i .e.  the women shall keep Tekwns and bring 

'Dr. Jollp, p. 154. 
PVasishtl~a, XVTI, 65. 
'Vn~ishthn, XVII, 66. 
.Almorc! Firfrict  Gaze t teer ,  p. 105; Garlllcal District Gaze t teer .  p. 68;  

"Mountaineer", p. 207. 
&Rtltnri, para. 98, p. 173. 
'Per Mr. G. N. Joshi's note. 
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up their children) s l ~ o ~ ~ r s  t l ~ c  true fouiltlatioil of tllC 
custom i11 the case of ;L ~\.i i lo~\? wit11 n~inor cllildl*eii. 

Sometimes1, Mr. Itlnturi informs us, t l ~ e  husband 
when he is physically 111llit llclps a Iiathala to associate 
with his young wife. Anlong the Ichasas and Doms 
this appointment of t l ~ e  11-ilc to raise up seed lor the 
husband is rare in British Garllwal or Kumaon. ''The 
appointnient of a matte for n wife" by the husband, as 
distinguished from the appointment of one for a ~vidom, 
mas also known to early Hindu law. Manu and 
Vasishtha speak of the appointment of a mate for a wife, 
and so do Gautama and Vishnu2. This custoil, men- 
tioned by Mr. Raturi, enables us to estirnate the moral 
sense of the conimunitly and s l l o ~ ~ s  that lcgal paternity 
under the Khasa law is not synonymous with physical 
paternity. 

It has been rr~eiltioileci tllat a T e k w  o r  lillatala can 
be kept only with the consent of the birndnl.i, and it could 
not be otherwise. A ma'n, much less a Ilelpless woman, 
cannot flout public opinion in a small, isolated village. 
Human individuality is not fully evolved in small, com- 
pact, social groups. I n  primitive societies "I dare not" 
is equivalent to "I must not". Those nrho have exper- 
ience of these hills mill easily realize how impossible it 
is for a Inan or woman to live together against the 
corporate will of the village community. People meet 
their social needs according to their own gcwins, and tl~i.  
simple agricultural community has solred n problem of 
not infrequent occurrence in its own way. For a correct 

IRaturi. pnra. 98, p. 179. 
aManii, I S ,  167; Vssishtha, SVII,  1 4 ;  Gautama, XITIIT, 11 ; Vishnu. 

xv, 9 
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appre~ia~tiou of a primitive custonl one should identify 
oneself with the inner thought and social life of the 
people, as it is likely to be miaunderstood jl judged by 
the ethical notiona of a higher civilization. 

LEGAL PATERNITY AND STATUS O F  THE CHILDREN BY A TEICWA 

We have said legal paternity does not nececlsarily 
depend on the physical act of procreation. The children 
begotten by a widow by her brother-in-law when he only 
visits her at her house, or by a Tekwa who lives with the 
woman, stand in the eye of the custonlary law on the 
same level. The brother-in-law in such a case is a@lso 
called a Tekwa'. Public opinion and customary lam 
make a world of difference between a child begotten by a 
man on his brother's widow in his om7n house and one so 
begotten in her house. The difference may seem idle 
or foolish on a superficial examination of the custom, but 
it is vitally connected with the fundamental concept of 
x valid marriage under the customary law, as we sliall 
see when dealing with the essentials of a valid marriage 
under I(hasa law. The custom was judicially recognized 
in Kirpnl Singh v. Partab Singh2 in 1891. In  that case 
plaintiff Kirpal Singh claimed half of the esta'te of 
Chawanu, deceased, against Partab Singh, -7ho way 

Chamanu's son by his own wife. Tejua and Chawana 
were brothers. Tejua's widow did not leave her has- 
band's house, but lookid after her own son Mangnl 
Singh by Tejua, and received visits from Chawanu, her 
brother-in-law, in Tejua's house. Kirpal Singh, plain- 
tiff, was born of this union. On these facts it was fonnd 

- 

'Per Mr. Gairola's note. 
'K. R.,  pp. 19-13. 
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by the lower court that "by local custom, if the elder 
brother's widow went to live in the younger brother's 
house as his wife, her children by him were considered 
legitimate and inherited as such, but that if the widow 
continued to live in her former husband's house, she 
was regarded as only a concubine of the younger brother 
and her issue by him as illegitimate," and in appeal 
'Mr. Giles, Commissioner, decided that "a son of a man 
bv his brother's widow does not become his heir unless 
he has taken the mother into his house and treated her 
as of his family". 

Mr. La11 says on this point "Enquiries show that 
the custom has now changed to some extent . . . 
There is now no distinction for purposes of inheritance 
in any of the three districts whether the bhauj (i.e. elder 
brother's widow) goes to live in the home of her hus- 
band's brother or cohabits with him in her own home"'. 
If it is so, it would be a unique case of a sudden trans- 
formation in the ingrained ideas of a valid marriage 
among these people. The answers of Messrs. Pant and 
Gairola and the observations of Mr. Raturi do not show 
that the custom has really changed. 

When we consider the above case, it is found that 
Kirpal Singh's position as a Tekwa's son is not even 
that of a. Dhanti's child. If his mother had been re- 
mrded even as a; Dhanti of Chawanu, Kirpal Singh' b 

would h'ave been entitled to inherit equally with' Partab' 
Singh'. This remarkable distinction is 'due to the fact 
that under the customary law no relationship of fiusl5an'd 
arid wife arises unless the woman has come unaer tfie 
- -- 

'K.L.C., para. 303. 
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power of her husband. It seems to the writer that 
Mr. La11 has clearly failed to appreciate the peculiar 
significance of thia custom and its exceptional position 
in Khasa Family law. He has regarded a Tekwa union 
as synonymous with a Dhanti marriage. We are told 
"except with the consent of the reversioners, neither the 
Tekwa nor the children by him acquire any right6 in 
the property held by the widow enlploying the Tekma. 
Both she and such children have full rights in the 
Tekwa's property, if any"'. We saw in Kirpal S i n g h ' ~  
case that when the brother-in-law acts as Tekwa, the son 
of the widow has no claim on his property, and obviously 
the position of the child would be weaker still when the 
natural father is a remoter relation. The legal paternity 
in this case rests with the deceased husband of the 
070rnan, and the position of the child is like that of a 
Ir'sl~traja son, known to ancient Hindu law. 

Question 10 (b) on widow's estate and Questions 1 
and 2 on Inheritance to Hissadari in Appendix A deal 
wit11 this matter. The custom is very rare in I<umaon2 
and Mr. Trivedi, too, says that no cases of Teknra are 
known. The answers from Almora or Naini Tal thus re- 
flect more the opinion of the correspondents on a custom 
which has decayed, than a statement of fact. This 
opinion naturally nlould not be in favour of a rule which' 
suggests quite primitive notions of paternity and is not 
easily reconcilable with modern conceptions. Most of 
the answers from Al'mora and Naini Tal are tha,t no 
affiliation to the deceased husband takes place. I t  is 
on this view alone that one ca8n reconcile these answers 

'K.L.C., para. 44, p. 6. 
'Per Mr. B. D. Joshi's note. 
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with Mr. Gairola's statement. From what has been 
said above there can be no doubt that in Mr. Gairola's 
answers we have the true rule. He  explicitly says that 
in  the case contemplated in Question 10 ( b )  on Widows 
estate "The Dhant is called a Tekwa and the child 
born is considered as of her deceased husband and 
succeeds to the estate"'. 

Mr. Pant says "The child born of such coi~nection 
is not considered to be the child of the deceased husband, 
but of the younger brother. H e  will inherit the pro- 
perty of the husband of the woman"'. Mr. Joshi's in- 
formants say "There was custom to deem the child of the 
first husband, but the law has not recognized itu3. 

It is undoubted that a Tekwa is often kept by a 
,widow with minor sons. Nearly all the replies are to that 
effect. But on the affiliation to the deceased husband 
of the woman there is the same diversity of opinion. 
Mr. Gairola's answer to Question 2 on Inheritance is 
that the sons by the Tekwa are affiliated to the decea,sed 
husband and inherit the property of the deceased hus- 
band of the woman equally with their uterine brothers, 
i.e. the other sons of the deceased4. Mr. Joshi remarks 
?it was in some cases allowed by the village community 
in case a Tekwa was kept with the consent of the 
'biradariM5. That the sons of the Tekwa acquire rights 
in the property held by the woman is undoubted from 
Mr. Lall's statement too, but he makes the consent of 

. 'Per Mr. Gairola's answer to Question 10 ( b )  on T4'idow1s Estate, 
Appendix A. 

'Mr. Pant's reply to the above question. 
'Mr. G .  N. Joshi's reply to the same. 
'Per Mr. Gairola's note. 
'Per Mr. G. N. Joshi's note. 



the reversioilers a condition precedent'. We arc ]not 
told when this consent of the reversioners is given. If it 
means that the consent of the reversioners must be fo 
the appointment of the Tekwa llimsclf, the statement is 
perfectly correct and reasonable, and is lr~isconceived if 
it is suggested that his children's right to inherit depends 
on the sweet will of the reversioner's. There is no case 
of .the waiver of rights by the rerersioners after the birth 
of a child. His status is determined hy the fact whether 
or not the Tekwa was appointed wit11 the consclnt of 
the reversioners. There is no'custom among the Khasas 
that any child whatsoever of the widow is to be affiliated 
to the deceased husband. She has no licence to live as she 
chooses. It is true that so long as a widow lives in her 
husband's house her estate is not divested by unchastity2, 
but casual products of her amours hare no claim on her 
husband's estate or that of her paramour. 

A Tekwa, it cannot be too often repeated. is kept 
initially with the consent of the reversioners. The word 
Tekwa, for a person who associates with the woman 
against the express or tacit consent of the relations, is 
a misnomer. I n  early Hindu law proper authorization 
for Niyog was essential an'd a son begotten on a widow 
who had not been duly appointed belonged to the 
begetter3. I t  would be monstrous for a community not 
to legitimise the children of a union which it expressly 
sanctions, and the children are certainly not the legiti- 
mate sons of the Tekwa under the customary law4. 

'E.L.C., para. 44, p. 6. 
aK.L.C., pa,ra. 39, p. 4,  and para. 293, p. 78. 
'Vasishtha,, XVII, 63; Narada,  XI^, 85. 
'Kirpal Singh v .  Partab Singh, K. R.., 12. 



1 .  flaturi whose book is sanctioned for offieiaE 
use in the Tehri courts clearly notes that the issue by a. 
brother-in-law when lle visits the bkauj (elder brother's 
~viclow) at her own house inherit to the estate of the 
deceased husband equa'lly ~v i th  their other uterine 
brothers', and regar+ the sons by a Tekws or Xathala 
as Kslzetl.aja soils of the deceased; and says when this 
is the custom a.mong these people, it is by no means 
proper to deny the legitimacy of such sons2. So far as 
the writer can see this is a correct statement of the legal 
position under Khasa Family law. Customs of this type 
change with the moral growth of the con~munity, and 
the position at present is transitional. Some Xhasas are 
ruled by the past practices, ~vhile others are anxious to 
live ilp to the modern conceptions of family relation- 
ship among their neighbours. A clear grasp of the 
custom among the uncultured I<llnsas is necessary before 
the courts can determine how far a village or circle has 
given up old pra,ctices and legal ideas. 

T E K T A  TJNIOK IS AN-\LOGOUS TO RUDER NIYOG 

6 I A Teltma union is not marriage" under the cus- 
tomary law. The very fact that it offends against the 
growing moral sense of the community ought to leave no 
dnubt in the matter, especially when we know that a 
Iillasa widow is as free as any woman in the world to re- 
matry without the least social stigma. Marriage creates 
at least some reciprocal rights and obligations between a 
man and a woman, and they are absolutely wanting in 
this case. If we seek an analogy, then it mould be found 
in n sort of rude "Niyog" .where the desires of the flesli 

'Ratnri, para. 116, p. 211.. 
?Ratmi, para. 99, p. 175. 
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aw not barred, aild where association. is not limited to 
the case of sonless widows or to the procreation of one or 
two sons only. 

There are certain similarities between Niyog and 
Tekwa union. I n  Niyogl the brother-in-law was the 
primary person who should raise a son and heir to the 
deceased, and on his failure some other sapinda (near 
kinsman) was commissioned to visit the woman. So 
strong was the rule about the preference of the brother- 
in-law in early Hindu law that Gantama excludes from 
inheritance a son begotten by another relatire on a 
widow wliose husband's brother lives. Some declare, I tc 
says, that nobody but a brother-in-law shall cohabit with 
her.' Among the Khasas, too, the brother-in-law is pre- 
ferred, but if he is not inclined to undertake the guar- 
dianship of the widow and her children, then a remoter 
relation who is a "bhai" of the deceased is appointed as 
Tekwa. 

Then again Niyog did not depend on the mere will of 
the widow, she had to be autlhorized. Manu only speaks 
of an authorized widow, and nre find from Vasislltha 
Dharma-Sutra-hat this extraordinary commissioi~ wan 
given by the Gurus or spiritual advisers and relatives of 
the deceased. Gautama and Narada require autlloriza- 
tion by spiritual parents or by relations.' Where the 
avowed object of begetting the child was to minister to 

'Gautama, XVIII, 4-14 ; XSVIII,  9.2, 23 ; Baltdlia-ana, ii, 2, 4 ,  0-1.3, 
only mentions brother-in-law ; l'asishtha, I 1  14, 5 5 - 4 6  ; 
Vishnu S V ,  3 ;  Manu, IS, 56-63. 143-147, 164-167 : Yejna- 
Valkya, 11. 127-128; Nnrade. X I ,  80-88. Fur an interest~ng dls- 
cnssion on t l ~ e  Niyoga, per \T-~nte~.ni tz  i n  J o u r ~ l n l  Ro?lal .4siotrc 
Society (1897), p. 716 sq .  

'Geutama, XXVIII, para. 23, XVIII, 7. 
'Trnsishtha, XVII, 5;. 
#Gauta~na, SYIII ,  para. 5 :  Narecla, S I I ,  para. 86. 
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t l ~ r  spiritual needs of the deceased, the voice of spiritual 
preceptors or Gurus must necessarily predominate. But 
in a society where spiritual satisfaction is not the main 
object, the pzwohits (priests) mould play an unimportant 
part. It is quite plain, however, that even the brother 
could not perform the act withont some external authori- 
ty.' "It appears that some time-six months according 
to the statement of Vasishtha-after the death of one de- 
ceased ~ i t ~ l l o u t  male issue, n sort of family council, con- 
sisting of the next-of-kin and the spiritual advisers of 
the deceased, used to be assembled in order to be charged 
with the office of raising iswe to the deceased."' 

Eliminating the spiritual advisers among tbe un- 
sacerdotal Iiha'sas, we find a similar practice of the ap- 
pointment of n. Tekwa by tlle family council of the rever- 
sioners or n e s t - o f - k i n . Y e  shonlcl remember, however, 
that the Niyog of the Uharmn-Sastras is confined to a 
sonless widow and terminates wlien a child is begotten, 
while the appointment of a Tekwa is not confined to a 
sonless widow, but has secular needs in view. 

The Smriti writers who permit Niyog vehe~rlently 
protest that carnal desires4 sllonld have no place in the 
union, and a union impelled by amorous desire was to be 
punished by tllr icing5 It is confined to a sonless widow 
only with tlle limitation of begetting one or at the most 
two sons to the deceased6 It is beyond the scope of 

l I \ I a~ne ,  para. 71, p. 85. 
?Dr. Jolly, p. 153. 
JRatnri, para. 98, p. 173. 
'14anu ,  IX, 143, 147; Narada, SII, bl-84; T-;~s is l~ t l~a ,  XITI. 61. 
&Na~.nda, X I I ,  88. 
'X :n .n~h,  SII, 81, 87: Manu, IS, 113; Man11, TS, 61, limits appoint- 

I I I  >l:t to lawful procreati~on of two sons ; Yalna-Valkya i, 684% 
allot-is cohabitatior; ti11 the widow is with cl~ilcl. 
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this study to determine whether the limitations and pro- 
hibitions imposed by the Smriti writers were merely re- 
formative on still ruder conditions, as we find among the 
Xhasas. It is interesting to notice, however, that if we 
limit the duration of a Tekwa union to begetting one or 
two sons on a sonless widow only and decry the satisfa'c- 
tion of sexual desires, we transform it into Niyog as sanc- 
tioned by the Dharma-Sastras. 

MARIiIAGE WITH BR.O~'HER'S WIDOW 

The secoild kind of levirate does not need detailed 
consideration. It is a common practice among the 
Iihasas in the Himalayan districts to marry a brother's 
widow.' The custom has been judicially recognized 
more than once. This custom must be sharply distin- 
guished from the one in which the widow does not leave 
her husband's house, but is visited by the brother-in- 
law, who acts also as a guardian of the widow and her 
minor sons and is called a Tekwa. When the widow 
comes to live with the brother-in-law, the children are 
the legitimate issue of the brother-in-law and inherits his 
estate, but not so when the couple live apart.' The 
brother-in-law has not to pay any price for the widow, 
but if any one a stranger to the family marries her, he 
formerly had to pay a price and a deed of relinquishment 
was executed, the price paid being euphemistically called 
the price of jev-ellery, etc. The practice of taking a price 
for the widow is gradually dying out, and in Garlnval 
- - -  

'K.L.T.,  p. 53 : K.R.C., Commentary, para. 8, p. 9 ; K.L.C., paras. 302- 
303, and para. 41 ( c ) ;  Padua v .  Bhan-an Singh, K. R . .  p. 7 ;  
Kirpal Singh a. Partab Singh, K.  R . ,  p. 1.2; Ratnri. para. 94. 
p. 170, Indian Antiqtrar!y (1911), XL,  p. 192; Crarlr~al District 
Gazetteer,  p. 68: Aln~ora District Gazetteer,  p. 105. 

'Kirpal Singh I,. i 'nrtab Singh, Ii .R. ,  p. 12;  Garhuul District 
Gazetteer,  p. 68. 
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now is almost obsolete.' When a widow is taken 
'by her husband's younger brother she is simply made 
over to him and takes up her abode with him without any 
formal ceremony. 

NO TABOO ON THE ELDER BROTHER 

The rule against the marriage of an elder brother 
with the widow of a younger brother is not so rigorously 
enforced as among many other tribes, when a brother's 
widow is married. The marriages of elder brothers with 
the widows of younger brothers are not frequent, and the 
social sentiment among the Khasas on this point fluc- 
tuates between gross irregularity to a mere optional rule 
of propriety. The Khasas are not peculia'r in this res- 
pect; among Delhi Jats, too, an elder brother can take 
to wife his younger brother's w i d o w . ~ o o k i n g  only to 
the legal aspect of such marriages it is undoubted that 
there is no invalidity in the marriage of an elder brother 
with his younger brother's widow.4 The local saying 
on the subject of junior levirate is interesting. "Mal-  
bhir udhari talla Bhir men aundo""i.e. the wall of an 
upper field comes down into the lower one). The ana- 
logy is drawn from terraced fields in the hills. As it is 
natural for the land to slide down and be supported by 
the lower wall and not to slide up, so it is natural for a 
woman to depend for her protection on the younger bro- 
ther of the husband, not on the elder brother. This dis- 
closes n decided preference for junior levirate. As ordi- 
narily an elder brother would die before the younger 
- 

'K.L.C.,  para. 302. 
2Garhzoal District Gazetteer, p. 68; Almora District G a z e t t e e r ,  p. 10.5. 
'Elliott, The Taces of N.- W. P . ,  Vol. I, p. 274, about Iiarao amollg 

Jats. 
II<.L.C., para. 41(c), para. 305; Raturi, para. 94, p. 170. 
=Upreti, "Folklore", p. 348. 
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brother, the normal condition would be for the ywnger 
brother to inherit tile elder brother's widow. With the 
primitive mind the normal is apt to become tlle moral w 
legal, and that maly explain the current sentiment. Be- 
sides this other things being equal the cl~oice of the widow 
would usually be exercised in favour of the younger 
brother. 

UNDUE FAMILIARIfI'Y BETWEF:N X MA4N AND HIS BROTHER'S WIFE 

The proverbs common amongst a people on a subject 
indicate the crystallized thought of the masses on that 
topic. One of the Khasa proverbs is : " Kai randa 
'Diwara bhauj ni Suwawa " (is she not a cursed woman 
who does not like her brother-in-law and vice versa?). 
Mr. Upreti notes " among lower classes of Hindus these 
persons are allowed much freedom of intercourse, and 
hence such conduct is approved. " ' 

NOTE.-"Approved" is too strong a word, to say con- 
doned or toleratled would be nearer the rnark. 

Mr. Raturi tells 11s that wit11 the classes amongst 
whom dissolution of marriage is allowed ' there is no 
stigma attached to a woman for her misconduct with the 
brothers of the husband and the wife is entitled to main- 
tain a suit for maintenance, even under such circum- 
stances, till the husba,nd has relinquished his rights over 
her. The replies which were received on Question 14 
(Divorce and Maintenance, Appendix A) do not bear out 
this contention. Though it cannot be said that adulteq 
with a brother-in-law has a special effect in law among 
the Khasas, "it is mol-c. often than not condnnd. "' It is 

'Upreti, "Folklore", p. 360. 
'Rat.uri, p. 831. 
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in  the moral and social aspect of the question that we are 
interested just now. There is thus reason to believe that 
among the Khasas adultery with the brother-in-law 
is looked upon as a less serious moral wrong than adul- 
tery with a stranger. Mr. La11 notes :-"Even during 
the lifetime of her husband a woman's liaison with her 
husband's younger brother is not visited with the same 
punishment a,s with a third person. 9 91 

LEVIRATE A RIGHT RATHER THAN AN OBLIGATION AMONG THE 

KHASAS 

So far as the Khasas in the Himalayan districts are 
concerned, there is no idea of duty or obligation on the 
part of a brother in taking to wife his brother's widow. 
The custom is in the nature more of a right than of a 
duty.' It is the special right of the younger brother, 
for if the widow goes to live with some other man, the 
younger brother can demand payment of the bride-price 
from the new h u s b a n d . V t  has already been said that 
in some cases social opinion just mildly disapproves of 
the elder brother's union with his deceased brother's 
wife. Under the custom marriage with the widow of a 
deceased brother is rather a right to appropriate her than 
n duty to raise issue for the deceased brother or to look 
after the widow. 

So far as customary law is concerned, the custom is 
now invariably optional. The courts dot not for a mo- 
ment treat the widow a,s an inheritable chattel. The 
levir is not bound to marry the widow if he does not want 

'Mr. Lnll in Indian Antiqunrli (1.911), Vol. X L  a t  p. 192. 
'Answers to Question 12 (Ma,rria,ge, Appendix A). Some sa,y it is 

right and some i t  is more of right than of duby. 
Vnrlian Antiquary (1911), p. 192. 
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to do so, and the widow is llot bound to marry the brotller- 
in-law if she wants to marry some one else or nobody. 
The position in fact is that "of all the men available to 
the widow as e possible second h ilsbeild, the brotL~cr- in- 
law is merely primzts inter pares. ' $ 1  

IS LEVIltATE AMONG THE KHASAS A SURVIVAL O F  POLYAhmRY OR 

AN INCIDENT O F  THE LAW O F  PROPERTY 

We have shown tlmt polyandry is practised by the 
Khasas in Jaunsar Bawar and in adjamcent parganas in 
Tehri State. Jaunsar, according to Mr. Atkinson, is ;L 
truly representative Kha,siya tracL2 However, me see 
that amongst Khasas in general polyandry does not exist 
at present; we merely have Tekwas rn'ising issue on the 
widow of a deceased person, children of such unions 
being a>ffilia,ted to the deceased, and far more frequently 
the actuarl marriage, for all purposes, of a widow to her 
brother-in-law, with a tendency to regard a,dultery by a 
man with his brother's wife as p;lrdona,ble. 

Do these circumstailces suggest the coilcl~lsion that 
polyandry was much more extensively practised in the 
Himalayan districts and t'hat the levirate, as we find it at 
present, is increly a snrui\-a1 of earlier polyandrous con- 
ditions? The practice when a wid0117 is taken as wife 
by the deceased husband's brother has been rega'rded by 
McLennan, Roberts011 Smith and marily others as a sur- 
viral of polyandry. 

" It is obvious," says McLenuan, " that it could 
more easily be feigned that the children bebnged to the 

F ' 

'Cens~~.; of Intiin (1911), T'ol. XI-, Part I, para. 222, p. 31 1 .  

2Atlrin~on, XT'I, p. 353. 
qR' ' ivers Soc3inl orgcrnrzation, p. 81. 



brother decensed, if already, at a prior stage, the children 
of the brotherhood had been accounted the children of the 
eldest brother, i.e. if we suppose the obligation to he 
relic of polyandry. "' But against this Niyog is not a 
survival of polyandry,' although the legal paternity rests 
with the man to whom the inother belonged." 

The undoubted existence of polya'ndry nillong 1111- 

-.cultured Ichasas in one region of the Himalayail districtls 
prim6 facie suggests that the levirate mamy be a surviva,l 
.,of polyandry. The very common custom of the levirate 
and other incidents noted are, however, well accounted 
for by the property rights over women in Iiha,sa law. 

A woman is a chattel, who is purcllased for one of 
t h e  sons by the father of the family. The nature of the 
transaction is inore the acquisition of a valuable article 
for the fa,mily than a contractual relationship between a 
nmn and a woman. So that if a betrothal has taken 
place, and, after the part or full price has been paid, the 
boy who was to be married dies, the father of the bride 
is bound to marry the girl to some other boy in the family 
..or refund the price. ' Mr. Pant and Mr. Ga'irola say that 
generally the girl is married to the brother of tllc decensed, 
01- money is refunded, and litigation ensues if the father 
of the girl refuses to talie either course. The real nature 
of the tra~nsactioi~ is that it is the boy's family, and not 
the boy himself, that have bargaineh for the girl; and 

-- 

'McLennan, Studres in .41~cient  Htstorg (1886), p. 113. 
2Jolly, p. 155; Mayne, para. 72, pp. 85-86. 
'Mayne, paras. 70-71, pp. 8345. 
4Answers to Question 15 (c)  (Marriage, Appendix A ) .  See JInnn, 

IX, 97, "If, after the nuptial fee has been paid f ,r 2 inaide 7 the 
giver of the fee dies, she shall be given in marriazc. to  his brother 
in case shi: consents". 



their right to get posseesion of her when sLe beam- 
marriageable remains, though the boy to wllonl she was 
first contracted u a y  have died. The idea is analogoue 
to what we find under the Punjab cuatornary law.' The 
same legal conception is disclosed by a custom which is 
sometimes noticed among the Ifiasas. A girl may be 
betrothed to a boy, but owing to some astrological oddi- 
ties, it may be inauspicious to conduct the marriage cere- 
mony between the two, and then the girl is married to his 
brother, but is deemed the wife of the boy to whom she 
was really betrothed. -If Kajtyarlan (i.e marriage by 
gift) has taken place, then she cannot be appropriated by 
any one other than the donee.* The custom clearly 
shows thaot marriage ceremonies have no legal signifi- 
cdrloe in Xhasa Family law. Appropriatiua of t ! ~  n-on!nn 
effectually crectes marital rights, and the real nature of 
the transaction is the acquisition of a ~aluable article by 
the family. The remarks of Apastamba3, "They say 
a bride is given to tlle family of her husband and not to 
the husband alone", can well be applied to t.lle Iillasas in 
the proprietary nature of the rights acquired over the 
woman. She becomes by purchase, in i l  sense, the pro- 
perty of the family, but the son for whom she is procured 
has a right of exclusive appropriation. The very fact 
that she has been obtained in exchange for money provid- 
ed by the family may, in the absence of finer notion of 
womaal~ood, condone an o c c a s i ~ ~ a ~ l  u s x  by a brother of 
the hnsl~and. A brother takes his brother's widow as 
a matter more of right than of obligation, because he re- 
- -  - - 

'Tnppcr, Vol. 11, p. 118. 

2Ratnri, pars. 73, p. 136. 

SApastalnba, 11, 10, 27, 3. 
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wived her in the past with the other effects of the deceas- 
ed.' 

It is not suggested that polyandry among the Khasas 
mas confined to the region in which it exists at present. 
It may well be that it was practised more extensively in 
the past among the Ichasas, and the levirate may in their 
case, at least, be a survival of polyandrous conditions. 
It is intended, however, to emphasise the fact that levi- 
rate does not necessarily premise antecedent polyandry. 
and the custom can well originate where women are look- 
ed npon as heritable p r ~ p e r t y . ~  

In  the case of the Khasas the two conciusions are 
,not mutually exclusixe. It can be said, however, that 
the continuance of the custom has been due to the status 
of  the women in Ichasa law under which they were in- 
herited like other goods of the deceased. 

- - -- - - -  

'W. Cmoke, "The Tribes und Ca.stes of I::.-W. P.," Vol. I,  pp. CXC- 
CXCI", says about levirate, the widow is regarded a s  a kind .:f 
property which has been purchased into the family by the pay- 
ment of the bride-price. As to levirate in Mslanesia, Dr. Code- 
ington says i t  obtains as  a matter of course, "the wife has been 
obtained for one member of the family by the contributions of the 
whole, and if that  member fails by death, some ot,her is ready 
to take his place, so that the property shall not be lost". Frazer, 
Totemism and Exogamy, Vol. 11, p. 79. 

'Lowie, Primitive Society, pp. 32-33: Prazer, Toten~ism and Exogamy, 
Vol. 11, p. 80; Westermsrck, Vol. 111, p. 210, Origin of Cicil- 
izotion (1011), p. 153; Spencer, Principles of Sociology, Vol. I,  649 
(Wives ntap be inh-rited lilte ot l~er  h~l?ngings). 



CHAPTER I11 

LEGAL POSITION OF WOMEN AND A VALID KHASA 

MARRIAGE 

POSITION O F  WOMEN I N  KHASA LAW 

T HE position of women in a tribe affects i ts  social 
organization and its conception of marital 

rights a8nd duties. A clear idea of the legal position 
of women among the Khasas is necessary to appreciate 
many rules of customary law in  the Himalayan 
districts. 

We have already anticipated some of our conclu- 
sions on this subject. A woman among the Khasas was 
a mere chattel, but her position has been mFerially al- 
tered under British rule. She has been emancipated to 
a remarkable extent in the eye of the law and can no 
longer, as formerly, be sold by her husband or his heirs1. 

Marriage among the Xhasas is a simple affair-a 
mere question of purchase and sale of the girl. Bride- 
price is almost invariably taken, and it varies from 25 
rupees to 1,000 rupees. The husband acquired by this 
contract a disposable property in the woman, and widows 

'Atkinson, XII, 255, "The sale of wives by their husbands and of 
widows by the heirs and relations of the deceased were forbidden 
end made penal by the Government;" Atkinson, XIT, 512. 



112 KHASA FAMILY LAW 

were inl~eritcd like other goods1. A tax was levied under 
the Gurkhas on the sale of wives and widows? Dr. 
Heber truly said in 1824 "A wife is regarded by the 
Ichasiya peasant as one of the most laborious alnd valuable 
of his domestic animals' '3. 

The real status of women among the Kha'sas is 
brought out by a custom, which fortunately is now obso- 
lete, in Tehri State. It was the custom called otali, 
under which if a man died without leaving any male 
issue, then a,ll his property together with his daughters 
and widows reverted to the Raja4. The custom was 
noticed by the ' 'Mountaineer", and his severe strictures 
may have helped to bring about the reform. He  tells 
as5 :-"If a woman, on her husband's death, determines 
to remain a widow for life, she retains her nose ring; 
but if she takes it off, it is a token she intends to marry 
again. If she has a son, the choice rests entirely with 
herself and she generally marries some one who will leave 
his own home and live with her; but if she has no son, 
she is obliged to marry again, her purchase money going 
to the reveraue of the country. A man's property atehis 
death is divided equally amongst his sons. Should he 
have no male issue, it reverts to the Raja, together with' 
his wife and any unmarried daughters. These are given 
in marriage as soon as possible, and the sums paid for 

'Atkinson, XI, C87 : STI. 255 ; ATmorn District Gazettecr, 101-105 : 
Crarhu~al District Gazetteer, 67; Markham, Shooting in the 
H~nlalayas, pp. 110-111; "Mountaineer", 198-200; K.L.C., 
para. 310: Raturi, para. 71, p. 133; Williams' Memoir,  p. 4.3; 
Fraser, 206-207. 

2Atkinson, XI I ,  255. 
'Heber, p. 498. 
'Raturi, pp. 54, 624-685. 
'"Mountaineer," p. 204. 
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them added to the district revenue. This is complained 
of as the greatest hardship of all .the Raja's exactions, 
and no evil is so much dreaded as having no son to avert 
the possibility of such a calamity". Nothing can be 
stronger evidence of the property concept in regard to 
women than this custom of escheat to the Crown of 
widows and their unmarried da>ughters. 

It is also observed that occasionally a Klrasa pur- 
ports to make a gift of his wife to the Brahmans at the 
time of a solar eclipse at Bageswar and then at once 
receives her back on paying a price in cash1. The 
Khasas are evidently not guided in this matter by Hindu 
usages, as the gift of a wife is prohibited in the Dharma- 
Sastras2. This custom among the Khasas appears to 
ha've sprung from the clear conception that a wife is a 
valuable chattel and that some religious merit would be 
acquired if a symbolic gift is made of her. 

That woiuen under the Khasa customary law were 
no better than chattels is proved by other customs which 
Mr. Raturi says exist in Tehri State. If a man marries 
a grown-up girl without the consent of her father or his 
heirs, he is liable to pay the bride-price to them3. In 
some places in Almora and Garhwal public opinion' is 
to the same effect4. Still more rema'rkable is the custom 

'Per Messrs. J. L. Sah, ~ h u l ~ h a r i i ,  Trivedi, Juyal and G. N. Joshi 
on Question 17 (Marriage, Appendix A). 

'Narada, IT, 4 ;  Brihaspati, XV, 2. See Mandlik, pp. 35--37, and 
Nilkantha, Bhatta's dissertation on a man's having no ownership 
over wife and children and reference t,o prohibition of the gift of 
wife even in Visvajit sacrifice when a man used to give eway 1ii.i 
entire property, but not wife, son or daughter. 

'Raturi, p. 113. See Manu, VII,  366, If a man of equel caste 
makes love to a maiden he shall pay the nuptial fee if her fath2r 
desires, it. See foot-note to the verse bv Buhlcr in Sacred Book 
of the East ,  X X V ,  p. 218. 

'Mr. Gairola, Mr. Pant, Mr. Jupal on Question 15 (a) (Marriege. 
Appendix A). 

8 
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,in Tehri State, under which the second llusband of the 
widow of a person who has died issueless and without any 
assets has to pay the creditors of the deceased the price 
which had been paid for the woman by her first husband. 
That the custom is founded on the proprietary rights 
over women is also made out by the fact that the same 
rule applies when a man dies indebted and has left un- 
married daughters. The person who marries any sucli 
daughter has to pay a reasonable price for the girl to her 
father's creditors. The value is assessed according to  
the price paid for other girls in the family. Mr. Raturi 
clearly states that widows and unmarried daughters are 
regarded as assets1. We have already seen the effects of 
this conception in case of escheat to the Crown. 

The legal position of the Khasa women i11 British 
territory has been quite different for about a hundred 
years, and the result is reflected not only in the practices 
but in the public opinion of the Khasas in that region. 
It is denied that a creditor can make the second husband 
liable for the debts2. The conditions in the past were 
not the same : on failure to pay his rent a tenant was 
sold into servitude and his wife was forcibly taken away3. 

: It is interesting to see that the practices of the 
Khasas in Tehri Garhwal, in making the second lrusband 
of the widow liable for the debts of her first husband to 
the extent of the marriage expenses, find sanction in the 
- 

'Returi, part. 421, pp. 748-749. 
2Answers to Question 15  ( b )  (Marriage, Appendix A). 
'Lnla Devidas, "Kumaon ka Itihas," p. 34. See "~ountaineer," 

pp. 205-206, on the servitude of the family for the debts of a 
man. See Artlla Snst rn ,  p. 215, Wife oiulrl he caii:ht hold of ,for 
debts of a herdsman; Atkinson, XI,  463, Owing to the exacting 
assessment of t,he Gurkhas balances soon ensued, "to liquidate 
which the families and effects of the defaulter mere fieized ~ n d  
5o:tl." 



Oharma-Sastras. The rules are founded on the same 
conception of proprietary rights over women, which the 

9 9 Rhasas show. "He who has intercourse, ~ a y s  
Naradal "with the wife of a dead man who has neither 
wealth nor son shall have to pay the debt of her 1 1 ~ ~ -  
band, because she is considered as his property". 
Vishnu2 makes the man who takes assets liable for the 
debts of a8deceased person, and also the person "who bas 
the care of the widow left by one who had no awets". 
After the anathema pronounced by the Smriti writers 
against the sale of daughters, i.e. against the Asura 
form of marriage, they could not consistently deal with 
the case of a man who left only unmarried dar~gl~ters 
and no other assets. 

The legal position of women among the Hindus in 
the past was very much like what it is among the Khasas. 
The ancient juridical thought of the Indo-Aryans is writ 
large in the pages of early Dharma-Sastras, which make 
wives heritable propertyJ and exclude them from inherit- 
ance4. 

'Narcbda, 1, 2.2: Tajna-Valkva, 11, 51. H e  who tslies wlfe 1; liable 
for debt, I, Colebrooke's Digest, 326-3549. 

2Vishnu, VL, 29-30. 

ShIanu, V I I I ,  para. 416, Women can hold no property; what they 
acquire is for the husband; Gautama, XXVIII ,  para. 47. Women 
shall not be partitioned, apparently points to a time when they 
were looked upon as family property; Cambridge History of India, 

p. 134, "Women were excluded from the inheritance. A noman 
had no property of her own; if her husband died, d ~ e  wssed to the 
family with the inheritance like the Attic epikleros; her earnings, 
if any, mere the property of husband or father": Vyccaharo 
Ma?/ukha, V. 4, paras. 16-17; In Sutras "IT-omen are property" 
and come under the general lule of Vasisl~iha, XYI, 18 ;  C a l n b r i d g ~  
History of India, p. 247. Sse Mayne, page 88, foot-note (dl. 

*Mayne, para. 591, pp. 759-760. For daughters, see paras. 519. 755- 
766, 2nd Cambrzdge History of India, 131, 247. 
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Many incidents of Khasa Family law become intelli- 
gible when we bear in mind that the Khasas looked upon 
women as chattels and evolved legal rules accordingly1. 

A Khasa marriage is not a matter of affection or 
con~panionship. It is a mere a,nimal and economic con,- 
nection. The value of the wife lies principally in her 
services as a household drudge. She has to cook food, 
cut grass, gather wood, fetch water and do all the work 
in the fields except actual ploughing, and to produce 
children. This production of children is by no means 
the religious necessity which it is wit11 Hindus governed 
by the Brahmanical ideas of shradha. 

DIFFERENT KINDS O F  MARRIAGES AMONG THE KHASAS 

We have dealt the polyandry in Jaunsar Bawar 
and some parganas of Tehri State among the Khasas and 
with the custom of marrying the deceased brother's 
~~~ic low.  

It may be a relic of polyandry, but can well owe its 
origin to property rights over a wornail vhich a family 
is deemed to acquire. Such malrria8ges in British terri- 
torv a're now entirely optional. The n r i d o ~ ~ ~  can marry 
any one she pleases, provided the marriage is not other- 
wise illegal. No one can force his brother's widow to 
live with him against her wishes, even in Tehri State2. 
The conditions in Tehri are, however, still primitive to 
a certa'in extent. The widon7 is regarded as assets of 

' S e c  o j ~ f e ,  pp. 106-0, about the acquisition of a wife a s  valuable pro- 
perty for the family; Mr. B. D. Joshi says :-"The woman is 
treated as  a field, and in deciding many questions in regard to 
them one would be safe in his conclusions by being guided with 
a n  analogy from the possession, control and other characteristics of 
land. Women is not unoften called 'khet', i.e. a field". 

ZRaturi, pp. 839-840. 
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the deceased, and under Regulation 43 of 1896 certain 
relations are entitled to marriage expenses before the 
widow can remarry. In  assessing the amount payable 
for the widow the dowry received by the husband is de- 
ducted from the bride-price paid1. 

01 the eight forms of marriage mentioned i11 the 
Dharma-Sastras2 which were recognized among the 
ancient Hindus, only two are found among the Iil~asas- 
the Rrahma and the Asura. The latter, called Taka ka 
Biyah, is by far the common form, while t 'l~e lormrr, call- 
ed Kanyadan, is confined to cultured I<l~asas, wllo are 
Brahmanised in thought and practices and  ha\^ nt'tained 
certain sociall eminence. There inay be a mixture of 
Kanyadan and Taka ka Biyah, e.g. bride-price is taken, 
but the money is spent in marriage expenses, i.e. in 
feasting, etc., and in supplying the ornaments and dowry 
to the girl. 

The echo of Raksllasa from \~-hicli VaishtI~n\tyles 
the Kshatra rite, i.e. the rite destined for the Ksha- 
triyas or warriors, is found in a peculiar custoin TI-11irh 
Mr. Raturi says exists among the Ichasas in some vil- 
lages. It is called "zidal soot" (i.e. abducting the girl) 
marriage. When the bargain is settled with the father 
or guardians of the girl and no auspicious date for mar- 
riage is found, the girl is sent to some village fair, and 
the husband or, in case of his minority, some people 
belonging to his family, abduct the girl from the fair 
and carry her to the 11usba.nd's house. The relations of 

'Raturi, para. 88, pp. 1G4--1G6. 
%anu, 111, 21; Baudhayana,, 1, XI ,  '20, 1-16; Vasishtha, I; .'$-PO; 

he mentions only six rites and omits Prajapntya and l'ifizcha rites; 
Vishnu, XXW,  18. 

'Vasishtha, I, 34. 
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the girl do not accompany her and dowry is given when 
she leaves her father's house the second time. The 
mere carrying off from the fair constitutes a valid mar- 
riage provided the consent of the father or guardians 
has been previously -obtained; otherwise it is a case of 
abduction and an offence under the criminal law1. The 
custom has not beell mentioned by any other writer, 
though survi~al  of "marriage by capture" is found 
among the Bllotiyas of Dharma, Chaudns and the Beas 
valleys in a marriage by elopement2. 

THE BRAHRII.4 FOR31 OR KANYADAN 

Iianyadan literally means the gift of the daughter 
and denotes a marriage in whicli no bride-price is taken 
by the father. I t  isconfii~edtorich andculturedKhasas 
a,nd secms to be a more or less recent innovation confined 
to those m7ho are nnsious to adopt the practices of the 
higher castes. When the girl is given away in marriage 
without a n v  consideration some religious ceremonies are 
also introduced" Anchal or the tying togeOlier of the 
couple is the principal and essential part of the ceremony 
and the bridegroom goes to the house of his bride to 
receive her as a gift. The form is of limited appl'ica- 
bilitg and has nothing peculiar about it except perhaps a 
sentiment against its re~ocabil i t,y. 

THE -4SURA FOR41 OX, TAK.4 K.4 BIYAH, SAROL O n  DOLA MARRIAGE 

the other form, Talin kn Biyah, or marriage for 
consideration4, prevails among the Ichnsns and is not 

'Raturi, p. 130. 
>;I.L.C., pare. 107 (b ) ,  pp. 28-29. 
3Raturi, para. 71, p. 133; K.L.C., para. 45 (1). 
JSce ante pa,ge, 112, foot-note ( I ) ,  for references; unanimous answers 

to Qliest,ion 14 (Marriage, Appendix A). 
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considered dishonoura,ble or improper. Besides the pay- 
ment of the consideration in money noticed by Mr. Panna 
Lall', a wife could be procured by rendering services in 
the house of the father-in-law and sometimes by "Sante 
ka Biysh," i.e. marriage by exchange. 

Mr. Atkinson in 1886 wrote :-"The contract (i.e. 
of marriage) is entirely one of purchase and sale, confer- 
ring on the purchaser a disposable property in the women 
bought, a right that was recognized under the former 
governments, when a tax was levied on the sale of wives 
and widows. When the means of the suitor was insuffi- 
cient to satisfy the demands of tlle parents, an equivalent 
is sometimes accepted in the personal services of the 
former for a given number of years, on conclusion of 
which he may take away his wifew2. The custom of 
a'cquiring a wife by rendering services to her father is 
found among various primitive peoples3. It has been 
suggested that among the Khasas in the past the husband 
probably went and lived with the woman in the midst of 
her family or paid her visits only4. The custom may be 
a relic of such times, but it is more proper to regard it as 
a mode of paying for the wife. The services are rendered 
by a poor snitor in lieu of the money payable5. Mr. La11 
has not noticed this custom. There is no doubt that 
owing to the growing prosperity of people such marriages 
are rare now, if not obsolete. 

'E.L.C., para. 45 (2). 
aAttkinson, XII, 255. 
'Westermerck, Vol. 11, 3 6 0 3 7 6 .  
' A n t e ,  pp. 76-77. 
V e e  Campbell in Jot(rwa1 o f  the  Asiatic Socie t!~ ,  Bengal, Vol. IX, 

Part 1, 603 (Lirnboos of Siklrim end Nepc~ul); Rodgson, Miscsl- 
7aneoils E s s a ? ~ . ~ .  Vol.,T, 402 (Kirantis of the Central Himalayas), 
for like custom. 
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"Sante ka Biyah" is nothing more than "exchange 
of girls" between two families. No price is paid in cash. 
Mutual stipulations are made at  the time of the betrollla! 
to this effect. A man marries his daughter in one family 
and gets a wife in exchange from it for his son. There 
is no religious significance in a Khasa marriage. Re- 
pudiation of the contract by one party entitles the other 
to refuse performance of his part of the bargain1. There 
are no decisions of the court an such marriages, and it 
would be an interesting question to determine how far a 
marriage which has been performed on one side can be 
avoided on refusal of the other party to perform his part 
of the bargain, as the analogy of Hindu law can hardly 
apply to a Khasa marriage. This custom is like the adala 
badala marriage among the Bhotiyas2 or bil mawaza 
marriages in the Punjab3. 

MARRIAGE FOR CONSIDERATION WELL EST.4BLISHED I N  ANCIENT 

HINDU LAW 

Vasishtha calls marriage for consideration the 
:'Manusha" rite4, i.e., rite destined for ordinary mortals. 
The treatment of Asura marriage in the Manusmriti 
throws a flood of light on this topic and on the character 
of the compilation itself. The Asura rite which is defin- 
ed in (Manu, 111, 31) is allowed to a Vaishya and Sudra 
in (111, 24), but in the very next verse it is said that 
:'Asura rites must never be used." If verses (111, 51- 
54) warn Hindus against the penalty of taking any 
gratuity for a daughter, we have a rule5 as to what 

lRaturi, para. 71, p. 134. 
' C .  A. Sherring, "Notes on the Bhotiyas of Almora and Brit'ish 

Gerhwal" in Memoirs, Asiatic Society, Bengal, Vol. I, 98. 
'Pollock and Mulls, p. 178. See Amir Chand v .  Ram (1903), P.H. 

no. 60-Agreement not void. 1 

'Vesishtha, I, 35. 
*Manu, IX, 97. 
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happens when a nuptial fee has been paid and the 
giver of the fee dies, we are told that the girl 
should be married to the brother of the deceased, 
and yet the next three verses1 are self-contradic- 
tory, the limit being reached when we are told 
that "Covert sale of daughter" or "Nuptial fee" had 
never been heard of (IX, 100). But in Chapter VIII,  
204, Manu tells us that if "after one damsel being 
shown, another be given to the bridegroom, he may 
marry them both for the same price". '.'It prows that 
in spite of all directions to the contrary, wives were pur- 
chased in ancient India as frequently as in our days"'. 
The hopeless conflict is between Manu, the declarer of 
law, and Manu the reformer. The practice is anatbc- 
mized by the reformer, but rules about nuptial fees deal 
with the actual practices of the people. We have seen 
how public opinion and practice among the Khasa's agree 
with the rule laid down in Manu, Chapter VIII, 204. 
If the boy dies after betrothal, tlhen the girl is ordina'rily 
married to his brother or the bride-price is returned3. 

It callnot be doubted that the practice of tasking 
bride-price was quite common in Ancient India, as in 
many other countries4. ?It is quite clea'r", says Dr. 
Jolly, "that the most common among the lower forms, 
viz., the sale of a maiden, was by no means confined to 
the non-Brahmanical castes. The very vehemence of the 
attacks which are levelled against this pra,ctice by the 
Brahma'ns affords evidence in favour of its common 
occurrence among alll castes. The following text occurs 

'Manu, IX, 96-100. 
2Note to Manu, VIII, 204, by Buhler in Sacrgd Book of tlre Enst, 
Vol. XXVI. 

aAnte ,  pp. 108-9. 
'Mayne, para. 81, pp. 95-96; Vinogra.doff, Vol. I ,  248; m'eeterrnarck, 

Vol. II. C h a . ~ .  XXITI: Artha Sastra,  pp. 186-187: Haqtings. - - 
Vol. 8, para. 2; 451. 
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in two re,censions of the Yajurveda, and is quoted by 
Vasishtha :-"She commits sin who unites herself with 
strangers, though she has been purchased by her bus- 
band". This text seems to indicate a state of society 
when the payment of the bride-price by the husband was 
necessary to constitute a valid ma8rriage1. 

The epic poems and Puranas contain many instances 
of a nuptial fee being paid to the father of the bride. 
Rlichika, a Brahman, llad to pay s nuptial present of "a 
tllousand fleet horses whose colour should be white with 
one black ear" in order to marry Sntyavati, the daughter 
of Iiing Gadlii2. In the Mahabharata we are told that 
Madri, the sister of the king, mas obtained as a bride 
for Pandn by Bllishma after paying gold, jewels, ele- 
pha'nts, horses, cars and various otlrer articles3, and that 
the purchase of n-omen was the family practice of the 
king4. 

111 course of time, wit11 the naoral evolution of the 
Hindus, the sale came to be merely symbolic, when a 
gift of real vallue was received and then immediately re- 
turned to the giver. ApastambaQays the arrangement 
is prescribed by the Vedas "in order to fulfill tlie law". 
"That is apparently," says Mayne, "the ancient law by 
which tlie binding 'form of marriage mas a sale"G. 
- -- 

'Jolly, p. 76. See Camb~idqe History of Inclin, T1ol. I, pp. 934, 2687 
291, 292, about sale of daughters. 

'Wilson's Vishnu Purana, p. 399. 

3.11akabharnta, I ,  113, 14 s q .  

4~iMahabharata, I ,  113, 9 .  

Vpastamba,  I T ,  V I ,  13, para. 12. 

'Mayne, para. 81, p. 96. See on purchase of T; ivcs n~cGriadle'e 
Ancient India. pp. 70-71, Megasthenes Frag., X'I(VI1. 
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MARRIAGE UNDER R H A B A  LA\V UNCBREMONIOUB 

The secular character of Icllasa Family law is well 
demonstrated by the fact that no religious ccremoniee are 
necessary to validate a marriage. An unfortunate omis- 
sion to take account of this fact was responsible for the 
decision in Fateh Singh v. Gabar Singh (K.R., p. 47)' 
which undoubtedly is in conflict with the well' establish- 
ed rules of customary law. Mr. Lall's careful enquiry on 
this point has put the subject beyond the reach of con- 
troversy. 

I n  looking at the history of human marriage in 
other parts of the world we are faced with the remarkable 
fact that religious rites have not formed in the past al: 
essential condition of a valid marriage. Celebration of 
marriage with the help of a priest or in the Church has 
been a very late development in human s ~ c i e t y . ~  

With the Hindus marriage, as me find it depicted in 
their sacred books (Grihya Sutras and Dharma-Sastras) , 
was not a mere secular transaction. I t  partook of the 
nature of a spiritual union between the husband and 
wife. If follows "from the wry nature of the marital 
relationship according to the Hindu conception that it 
cannot become complete until the religious ceremonies 
prescribed by the Sastras a,re duly performed, for the 
production of a non-secular condition involving the crea- 
tion of a sort of spiritual union between the husband 
and wife must depend upon the mysterious force of 
Sl~a~stric ceremonies prescribed for the purpose; and these 
cannot possibly be dispensed with without affecting the 

'See ante, pp. 39-49. 
"Marriage and Divorce Laws of the World, by Hyacinthe R i ~ g r o s e  

(1923, Introduction, 1-4. 



9 ,  1 ~lalidity of the transaction . Circulation round the 
sacred fire (Sapta Padi)2 has no place in Khasa law, but 
.expression of mutual consents is undoubtedly essen- 
tial from the very nature of the contract. 

A reference to some of the ways of celebrating a 
marriage among the Kllasas is sufficient to show that no 
fixed ceremony is necessary under Khasa law for s valid 
marriage. 

PRESENCE O F  THE HUSBAND NOT ESSENTIAL AT THE CEREMONY 

Sometimes when the husband is unavoidably absent, 
or astrological considerations render his actual marriage 
with the person of the bride undesirable, she is then 
formally married to a pitcher of water as representing 
him. This is called K z ~ m b h  (i.e. pitcher) A11 

image of a god may be substituted for the pitcher of 
water and then the name is Pratima (i.e. image) bivah5, 
or she may be married to an A k  tree in Aralc b i ~ a h . ~  It 
may also be that the couple go to a temple and take each 
other as husband and wife without any formal ceremony. 
'The bride may go alone to the temple for marriage,' or 
a mere Katha of Siltnarain may be recited and the couple 
go round the priest and the pedestal on which he is 
seated.Vnstead of a Kumbh  bivah, the bride is soine- 
times taken to a river or an ordinary spring and publicly 
mnrrie,d or declared to he thc wife of i l ~ c  bridegroom. 

'Sen, Hindu J u r i s p ~ u d e ~ z c e ,  pp. 271-272. 
2Manu, V I I I ,  227. 
=Manu, 111, 35. 
'R.L.C., para. 45 (3). 
=K.L.C., para. 45 (4).  
#K.L.C.,  para. 45 (5). 
'K.L.C., para. 45 ( G ) ,  para. .t(; (3. 
'E.L.C.,  para. 45 (7) .  
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Absentee soldiers are often married in this way.' It ia  
also observed that sometinles the only ceremony is the 
formal entry of the bride into her husband's h o u ~ e  
(whether he is present or not). The entry is usually wit11 
an image of Saligram, or a pitcher full of water or dahi 
(i.e. junket) on her head, or holding the tail of a cow.' 
There need not be n formal entry or any pretence of per- 
forming a ceremony at all. An unmarried girl is bouglrt 
just like a chattel; for money, brought home and kept as 
wife [chandi (i.e. silver) biyah hail . 3  The presence of 
the bridegroom is not essential in any of these forms. 
The result is tha>t no hard and fast ceremonies are neces- 
sary for a valid Khasa marriage. We have also noticed 
the custom by which a marriage ceremony may be gone 
through with one brother, hut the bride belongs to the- 
other brother. 

Mr. Lall's enquiry has brought out some interesting 
and valuable facts which throw light on the real nature 
of the ma'rriage contract under the Khasa law, but he 
has not tackled the real problem of a Khasa marriage. It 
is unfortunate that Mr. La11 based his report on two 
entirely wrong premises. I n  the first place he thinks 
all the Hindus in the Himalayan districts are governed 
by the same law, and has ignored the clear distinction 
between Kllasa law a'nd Hindu law. I n  the second place 
he ha,s misconceived the real character and historical 

'K.L.C., para. 45 (8). 
2E.L.C. ,  para. 45 (9). 
aK.L.C., para. 46 (12), para. 46 (4). 
4Raturi, p. 73, p. 136. 
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order of Khasa law and its place in the evolutioil of juri- 
dical thought. While quoting with approval1 
Mr. Wyndham's remarks in Fateh Singh v. Gabar Singh 
(K.R.C., p. 47) to the effect that Khasas have "probably 
never heard of the Mitakshara," he has begun his re- 
port on Kumaon loca'l customs by saying that "the 
Mitakshara lam applies with the following modifica- 
tions. ' ' 2  The Mitakshara or any other Hindu law book 
is entirely out of place in dealing with the Khasa Family 
law. The groundwork of this study rests on two main 
propositions : - 

(1) Khasa Family law is self-contained and has its 
own legal principles. It is not permis- 
sible, i11 order to discover them, to look to 
Hindu law books, except for purposes of 
comparative study and to show that the 
early law books of the Hindus disclose simi- 
lar legal ideas. The huge and inaccessible 
forests which isolated the Khasas from 
the Hindus in the plains of Northern India, 
also helped to perpetuate their primitive 
legal ideas, and their cultural awakening, 
such as it is, began since the British an- 
nexation. Therefore the practices and 
usages of the Xhasas alone must be sifted 
and tested to find out the basic principles 
of their family law. 

(2) Ichasa Family law is nnsa.cerdota1 and secular 
in character, and is entirely free from the 
religious doctrines of Brahmsnised Hindu 

]K.L.C., para. 4, p. ii. 
=K.L.C., p. 1. 
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law. It is of natural growth alr~ong the 
Khasas, a,nd its principlchs reflect the 
palriarcl~al and tribal sociill ui*g:t nization 
of the Iihasas at the present day. 

The homogeneity apd c~nsist~ency of i i h a a  law, 
its simplicity and freedom from religious tlugnl;ls and 
prejudices, and the genuine stamp of iiatural growth 
which it bears will clearly appear froill tli(h r a r i o u ~ ~  topics 
of family law discussed in this study. 

MARRIAGE UNDER 'I'HE CUSTORIARY L.i:'b 

Mr. La11 has dealt with the topic of marriage uirder 
the customary law and some of its aspects with great 
lucidity and freedom from the fetters of Hindu law. 
."It should be noted", he says, .''that all forms of marriage 
are equally legitimate, and there can be no question of 
one being more or less legitimate tha,n the other. "' The 
forms are mere superfluities. Marriage ceremony with 
a pitcher of water, "Ak" tree or image, etc., have no 
legal significance. The most genera,l social object of 
marriage rites is to give publicity to the union.2 "Pub- 
licity," says Miss Burne, "is everj~mhert: the element 
which distinguishes a recognized marriage from an illicit 
connection. ' " The various ceremonies which have been 
noticed serve only this social object of publicity in this 
secular marriage of the Khasas. They indicate tlint t1lle 
intention is marriage and not concubinage. The fetish 
of a Brahmanical marriage has ruled the Kumaon courts - 
too powerfully to the prejudice of marriage under IChasa 
law. Mr. La11 has done real service to the cause of IChasa 

'K.L.C., para,. 299. 
'Westermarck, Vol. 11, 433. 
Wise Burne, "Handbook of Folklore," p. 203. 
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law by his elnphatic statemeilt that sons by a wornail kept 
as wife (whether married or not) inherit fully like legiti. 
mate sons,' and that the position of a Dhanti wife is iden. 
tical with that of s married wife.' I n  saying whether 
''ma>rried or not" Mr. La11 shonis that he has missed the 
true nature of a Khasa marriige. The initial mistake 
lies in the definition of a "married wife' ' as "one in res- 
pect of whom an ostensible ceremony of marriage has 
been gone through with the object of making her a wife, 
whatever the nature of that ceremony may be."3 I t  is 
true that Mr. La11 recognizes that a Dhanti wife has 
the same legal rights as a married woman, but this re- 
cognition owing to his saying (whether married or not) 
shows that he has failed to appreciate the essence of a 
valid marriage a'mong the Xhasas. A marriage, for 
our purposes, is that "exclusive relation of one or more 
men to one or more women based on custom, recognized 
and supported by public opinion and where law exists, 
by law " 4  which gives a certa'in status to the children 
Lorn of such union with respect to the man. 

When the children belong to some' other person than 
the begetter, it is wrong to think that there is a marital 
tie in that case between the begetter and the mother of 
the child. Ma'rringe is something more than mere sexual 
association. 

So we have found that among the Ichasas neither 
the presence of a Brahman nor any religious ceremony 
is in the least necessary for a perfectly valid marriage. 
Khasa lam recognizes divorce and gives great latitude 
- 

IK.L.C.,  para. 14. 
2E.L.C., para. 261. 
'K.L.C.,  para. 41 (a). 
'Lord Avebury, Marriage, Totemism and Religion (1011), p. 2. 
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to the parties to determine the marital bond at t h i r  
pleasure, subject to certain restrictions. A remarried 
woman is called a Dhanti. The word "Dhanti" only 
denotes Ithat the woman was either a widow or had been 
divorced when she remarried, and a Dhanti marriage in 
no way affects the legal status of the wife or her children. 

The disinclination of the higher castes to widow 
marriage and the growing conception of the permanence 
of the marital tie have slightly lowered Dhanti marriages 
in public estimation. For the pllrposes of a lawyer and 
a judge Dhanti marriages are as  legal as tlrosc. cele- 
brated with the chanting of scores of the redic texts and 
hymns by a dozen.or more Pannit's from Renarcs. 

THE ESSENTIALS OF A VALID KHASA M B R I A G E  

We proceed to determine the conditions which must 
be satisfied before a marriage is regarded a s  valid by Khma 
law. But as divorce and widow marriages are well estab- 
lished among the Khasas, their marrialge system has no 
counterpart in Hindu l'aw . 

(1) Who may marry.-There is everywhere an oufer 
circle beyond which marriage is either definitely prohibit- 
ed or considered improper, and an inner circle within 
which no marriage is allowved. The Khasas are endoga- 
mous and exogamous. Tlle outer circle in their case ie 
quite extensive and includes all Hindus who are not 
untouchables, i.e. a Iihas-Rajput may take as wife a 

-ol. a X~as-Brahma~~illi. Mr. Lall says "A 
Dhanti may be taken from am!- Hindu caste".' The 
- - 

'K.L.C., para. 12. 
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statement is too wide if the depressed classes are meant 
to be included in "any Hindu caste". A Khasa can- 
not take to wife the daughter, widow or wife of a Dom. 
H e  would be at once excommunicated and social relations 
of "food, drink and hukka" mould cease. Even occa- 
sional intercourse with a Dom i~ecessitates purification 
and reinstatement in the caste.' The man or woman 
who associates with a Doin female or male loses his or 
her caste. Mr. La11 implies some such restrictions in 
paragraph 242 about adoption, but is not definite in 
dealing with marriage. It seems that he used the words 
?any Hindu caste" in a restricted sense and excluded 
the Doms in this nomenclature, for the least acquaintance 
with social conditions among the Khasas in the Himala- 
yan districts would impress one with the horror that 
would be created by a mere suggestion that a Khasiya can 
take a Domni as wife or Dl~anti .  A Ichasa can lawfully 
take a wife from any caste2 except the depressed classes. 
Manu recognized mixed marriages on a hypergarnous 
basis onl1y."e did not allow a girl to marry in n caste 
lower than her own. There is no such restriction con- 
cerning mixed marriages in Khasa law. The first condi- 
tion of a valid marriage is that the parties mast possess 
the Jus connubii, i.e. they must have the capacity to 
contract a valid marriage under the custom; and this 
right is possessed under the Khasa law by a'll Hindus 
except the Doms and depressed classes. A Khasa may 

'Pauw, para. 13, p. 1 2 ;  "Monntaineer," p. 173; Rat.~iri, para. 79, 
p. 149 ; pars. 545, p. 911. 

'K.L.C., Pa,ra. 42, para. 298; "Mountaineer," p. 166, Diffewnt ~ e e b 0  
do not intermarry except occasionelly Brahmtane and Rajpntu, bat 
member of one sometimes elopes wit,h a parher of another, tlhe 
higher in thia case losing his or her caste; Ra,turi, pare. 78, 
pp. 147-148. 

8Manu, I IT,  12-19. 43-44 ; Meyne, pa=. 88. 



lawfully take as wife a woman from llig own class, ur 
a higher class, or from any Hindu caste except an un- 
touchable. The fact that a Khas-Brahman or a high 
caste Brahman or Rajput, ordinarily, does not give his 
daughter in marriage to a IChas-Rajput is quite distinct 
from the legality of such a marriage under the custonl. 
Dhanti marriages of such a kind are pretty frequent. 

(2) Who may not marry.-The parties, however, 
must not be within the prohibited degrees of relationship. 
Besides agnatic and cognatic relationship, customary 
law recognizes the bar due to afinitus, i.e. the tie created 
by marriage between each person of the married pair 
and the kindred of the other. No such bar is mentioned 
in Hindu law books, which condemn widow marriage and 
'divorce. Where divorce is well recognized prohibitions 
due to afinitas must arise, and such is the case among the 
Khasas. Mr. La11 has noticed neither this point nor di- 
vorce in his report. 

(a,) The forbidden relationships of Hindu lam are 
not fully recognized among the Khasa*. 
There is no rule about the prohibition of 
marriage among sapindas, calculated ac- 
cording to the Dharma-Sastras.' Some of 
the correspondents state that the rule is 
the same as among the high castes. The 
conflict in the answer3 on this point shows, 
as Mr. Juyal says, "that there is no hard 
and fast rule on the subject". The better 
opinion appears to be that daughters of 
agnates and of maternal grandfa-ther'a 

'See M a p e ,  pwa. 86, p. 10f.  as to how fo-hidden nintes n-it,hin ~ i x  or 
four degrees are to be determined under the Hindn lam. 
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agnates up to three degrees are at least 
avoided.' Mr. Pent notes that, in the 
past, the daughters of the mother's father's 
agnates up to 7 degrees were avoided. We 
find thus a tendency to na'rrow down the 
circle of prohibited mates. Mr. Atkinaon 
notes about the Khasiyas :-"They call 
themselves Rajputs of the Bharadvaj Gotra, 
but really know nothing of the meaning of 
the word 'gotra' or of the intricate rules 
which govern the relations of one gotra to 
another. . . They form marriage with all 
Rajputs except those of their own village' ' .' 
The objection to marriages within the vil- 
lage are due to the fact that mostly the 
villagers belong to the same stock, but if 
there are different stocks, then there is no 
such objection.: Mr. Raturi says that 
the restrictions of the Snstras do not apply. 
Marriages are avoided with the daughters 
of all ascertained agnates, and the clan 
of the mother, too, is avoided. And 
marriage with a maternal uncle's daughter, 
maternal alunt's daughter or paternal aunt's 
daughter and of course with a paternal 
uncle's daughter4 is absolutely prohibited. 
This seems to be the correct accollnt of cur- 
rent practice in this matter. 

 per nfessrs. Trivedi, Jiiyal, Pant on Questions 1 and 2 (Marriage, 
Appendix A ) .  

'Atltinson, XII, 439. 
'Anrmer to Question 7 (31arriagc, Al)pc.nclis A ) .  
'Raturi, para. 68, p. 12.5. 
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( b )  Affinitas .-In Ohcr~~ti marriages apart from 
the prohibition, due to blood relationsl~ip, 
a further bar a r k ,  owing to the tie treat- 
ed by the woman's first marriage. A 
Dhanti, as has been said before, i~ eitl~er 
a widow or a, divorced wife. The folbw- 
ing females cannot be taken lawfully as 
Dhanti wives1, : - 

1. Step-mother. 
2. Mother-in-law. They both are regarded ae 

a man's mothers, one as the wife of his 
father and the other as mother of his 
~vif e . 

3. Maternal or paternal uncle's wife or widow. 
The sentiment is an old one, as we 
find tha't Birdeo Katyuria Raja shocked 
the prejudices of the people by foroibly 
marrying his own aunt.' 

4. Sister's son's wife or nridon7; undue famili~ 
arity with her is regarded ~ r ~ i t h  particular 
horror. 

5. Daughter-in-law. 
6. Brother's son's wife or widow. 

The word wife means divorced wife. Except 
among the polyandrous Xhasas of Jaunsar Bawax an'd 
rWestern Tehri, a monlan can have only one husband at 
a time. The prohibition of marria,ge with a step- 
mother's 'daughter by a husband other than the falther of 

'Unanimous answers on Question 13 (Marriage, Appendix A). 
'See "Justiniau's Institutes", Lib. I, Tit. S, pare. 7, for similar pro- 

hibition. 
3Atkinson, XI.  493. 
'Ratnri, pare. 548, p. 914. 



the bridegrooin also comes under tlre same rule. It i, 
undoubted that when tlre girl comes with her mother to 
the house of the man's father she is reckoned as his sister, 
so cannot be married by the man. On this point there is 
absolute unaninlity in all the answers. The majority 
view, however, is that it is immaterial whether tlre girl re. 
mains with her own father or not and that she is not an 
eligible mate in any case. Mr. G. N. Joshi's informants, 
however, say that when the girl remains with her own 
father she can be married by her mother's step-son. 
This seems to the writer to be the correct rule and in con- 
sonance wit11 Khasa psychology. There is no blood rela- 
tionship n~itll  her and it is doubtful if the bar of afi~zitar 
is extended to such n length. Whether such a union 
should be avoided on tllc ground of decency is another 
matter. It may also bc said that no woman who is 
otherwise prohibited by relationship or by her caste 
can be taken as a Dlznnti nrife. 1 

(3) The consent of parties in the case of adults or of 
their parents or guardians in the case of minors is ob- 
viously necessary for n ~.a,lid marriage.' 

(4) A11 essential element in a valid marriage is the 
transfer of dominionhoer the girl, wife or widow to 
her husband. Iillasa lam regards women as chattels 
and subject to perpetual tntclngc. N o  rnnrriagc xas  valid 
unless the husband acquired pon7er over the woman in a 
proper manner. We have to consider separately the 

'Answers to Question 5 ( l larr iage,  Appendis A).  

SVinorgradoff, Hlstoriccrl Jlt r i s p r t ~ ~ l e n c e .  Vol. 1, 248, In marringe bg 
purchase ihc object of thc transaction i n  in reality not a t~ons fe r  
of the person, but of powcr, Manus or hIund. 
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cases of an unmarried girl, a mnrricbd woman, aud 
widow :- 

(a) The unmarried girl is under tllc power of her 
father or his male agnates. They m u ~ t  
duly part with tllcir power in I':lvour of 
the husband. This is done by taking the 
bride-price, and occasionally by ~naking a 
gift of the daughter. So strongly does 
custonl enforce this rule about price for 
the transference of power, that if a man 
marries an unmarried girl without the con- 
sent of ller parents or the agnates of the 
father, he is held liable to pay a proper 
price to them for the girl.' 

( b )  A married woman is under the dominion of 11or 
husband. The marriage is undoubtedly 
dissolvable by mutual consent. The wife 
or her father have a'lso a right to demn~ld 
divorce on payment of the bride-pricr ur a 
higher sum to the h ~ s b a n d . ~  If the wife 
leaves her husband and terminates tilt. 
marriage, the person who marries her nlust 
pay the price to  her fii-st husl~and. So long 
as the claim of the first husband has nl)t 
been d u b  satisfied by proper payment or 
formal' reTease without payment, tbc 
woman, and her children by a second mar- 
riage, have a social stigma attached to 

- 
IRaturi. para. 60, p. 113. Soe Manu. VIII. 366. See Artha Sastra. 

p, 166, on Asul-n. marriaye-"it, is to be sanctioned by both father 
and mother; for it ie they that receive 6he money (sulka) psid by 
tthe bridegroom for t'heir daughter". 

a" Mc~intaineer", p. 201; Williams, perm. 125, p. 60. 
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them. The community enforces the tug- 

tomary rules by its own coercive social 
processes, in the absence of that judicial 
authority which it possessed in the past. 
We see the working of this rule from the 
observations of Mr. La11 :-' 'Custom en- 
forced the payment of the price by ruling 
that the woman and her children would be 
considered socially inferior until the price 
was paid. This could be done at any 
time; cases are known in which the 
Dhanti's children have themselves paid 
the price of their mother long after $he 
death of the father. This was a simple and 

9 9  1 effective weapon . Customary law is 
reluctant to recognize the validity of mar- 
riage and the legitimacy of children, unless 
due compensation has been made to the 
first husband. !'So long as the marriage, or 
ornament expenses, are not paid, a Dhnnti 
is treated as a Dhanti. Birndari will not 
take rice cooked by her. On its payment 
she n~ill halve the rights assigned to a regn- 

9 9  2 lar married woman . The idea under- 
lying the customary law of the Ichasas is 
nnalogous to that expressed by Narada con- 
cerning the solis of twice-married woman 
(Paunarb hava) , and of disloyal wives. 
Narada says :-"Their off spring belong 

~ ~~ 

'K.L.C., para. 302; K.L.T., p. 51,-"they are inferior to some estenb 
lintil the price is paid. This can be done at any time: the 
children may themselves do it". 

=Per Mr. G. N. Joshi's note. 



to the begetter if they come 1111tlcr his 
dominion, in considerahion of ;I price he 
had paid to the hucll~nnd. But tlw cl~ildrcn 
of one who llns not; been sold belong to ller 
hu~band'  ' . ' 

( c )  A sonless widow is deemed to be under the 
power of her hugband's agnates. They 
had the right to demand the price for the 
transference of that power, i f  any stranger 
married her.' In Tehri the widow has to 
secure her release from the fanlily of 11er 
husband by paying the marriage expenses 
before she can r e m a r r y . V T )  courts in 
Tehri take cognizance of divorce and of 
the release of a widow. When a woman 
is permitted by the courts, then she is free 
to remarry." As the widow was under tlre 
power of all the heirs of the l ~ n s l ~ a n d ,  
who took his property in lwe-Rritislr d a p ,  
no price mas payable if any ouc of them 
married her. There is no t ran~fer of domi- 
nion in such a case. The secoml husband 
has already a dominion owr  ller, jointly 
with others, no doubt, but the widow could 
marry only one of them. Custom then 
shapes itself according to circumstances 
and no price was payable by the second 

- ~- - 

l ~amdrs ,  XIf, para. 65. 
'Idilsn A n t i q w y ,  XL (1911), p. 192. 8 6 6  Bemes' Kangra W t l e -  

ment Report, pa,ra. 272, p. 129,-the brother of the deceased i9 
entitled to recover the value of the widow from the hrndmni 
ahe selecte. 

'Raturi, pars. 88, p. 165. 
'Raturi, para. 96, p. 172. 
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liusband to the others, if he was one of the 
nearest heirs of the deceased. The trans- 
fer of power over the woman in a prol~er 
manner, by taking bride-price, gift or deed 
of relinquishment (ladawa) , is necessary to  
this extent that the man who takes 11er to 
wife is liable to make due compensation to 
the person or persons concerned. The 
non-payment of the bride-price in the case 
of an adult woman, whether unmarried, 
wife or widow, does not make the second 
marriage void. The children by her are 
legitimate for purposes of inheritance mbe- 
ther the price has been paid or not.' A 
valid marriage is thus effected at once when 
the formal transference of power has taken 
place, but in the case of an informal co- 
habitation a valid ma'rriage seems to result 
by a sort of customary prescription if 
children are born." 

It m8y be well to see how far these rules of archaic 
society would hold good in British courts. 

The case of a widow admits of no doubt. She llas 
fic;ro~ freed froin the trammels of primitive law and can 
marry whomsoever she likes. The courts in British' 
India cannot treat her as an article of traffic and could 
not concede any right to the agnates of the deceased 
hueband to claim bride-price from her second husband. 

-~ - 

'K.L.T., p. 51. 
' See  Vinogradoff, Historical J ~ ~ r i s p r u d e n c e ,  1'01. I ,  248-249. 



MARRIAGE BROOAQE OONTRACTS. 

A claim for the recovery of bride-price by a Kl~asa 
father, on an agreement to pay it, has a shaky positioll 
in law. A contract of thie kind is void under the English 
law as a marriage brocage contract.' Taking of bridr- 
price is common among the Khasas and is intimately 
associated with the right of divorce and remarriage. Tl~c 
broad considerations of public policy and social justice 
under a, civilised Government, however, militate against 
the perpetuation of primitive paternal rights which con- 
flict with a duty to see that the girl is married to the most 
desirable person rather than to him who will pay the most. 
I t  has also to be realized that a tiilltering rcfor~n imposed 
from without, if far in advance of public opinion, may 
defeat its purpose. All the High Courts in India, except 
that of Allal~abad, hold that a promise to pay money to a 
father in consideration of his daughter's marriage is void 
as being opposed to public p01icy.~ The High Court of 
Allahabad holds that as the Asura form of mar]-iagc is 
allowed by Hindu la.w, an agreement to pay consider~ion 
for the consent of the father is not prl. se nnlanful, and 
each case has to be judged on its own merits. "Where 
the parents of the girl are not seeking her welfare. but 
give her to a husband, otherwise ineligible, in considera- 
tion of a. benefit to be secured to themselves, an agree- 
ment by which such benefit is secured is, in our opinion, 

'C. G. Addison, Law of Contracts (1911), pp. 1310-1311; a promise to 
pay money to a man in consideration of his consent to hie 
danghtrr'a marriage cannot be enforced under the English law; 
the cont,ract is contrary to public policy. See Stephens' Com- 
~nentarics (18th edition. 1826), Vol. 111, 59-53. [Hrrmanu C. 

C h a r l e s ~ o ~ l h  (lY(iB), 2 K. B., 1331. 
a I n d i n ~ i  Contract and Specific Relief Acts ,  by F. Pollocli and D. P. 

Alnlln (d611 edition. 1924). 175-L76. 
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opposed to public policy and ought not to be enforced."l 
This view of the law would well harmonize the usages of 
the Ichasas with the practical needs of public policy. ~f 

the consent to the marriage of a minor girl is rnala f i de  
and not an honest exercise of the paternal discretion, then 
the contract must be void on grounds of public policy. 
The analogies of English law, where the contractiilg 
parties are the husband and wife, can hardly be applied 
to the Khasas in full force. It need not be said that 
the courts in British India would find it difficult to decree 
a. claim for bri'de-price when an adult daughter has 
married without her father's consent, and the provisions 
of the criminal' law are drastic enough to protect the 
rights of the father or lawful guardians over a minor 
clrild. As marriage under the Khasa law is purely a 
civil transaction, a. minor's nlnrriage without the consent 
of the guardians would be n nullity, just as fraud or 
force ~170uld avoid it. 

HUSBSND' S RERIEDY. 

The right of the husband to he conipensatecl for the 
loss of his marital power requires careful consideration. 
Under the Iihass law a. Dhanti marriage is equal to any 
other kind of lawful ~vedlock. The social sentiment of 
the Brahmanised Xhasns or of the higher castes against 
di~orce and reinarriage sllould not be allowed to interfere 
with an impartial judgment as to the legality of a marriage 
under cnstoinary law. Mr. La11 has sllo1~11 that the 
Dhanti wife inllerits jointly with other wives. She 
has full rights of inheritance and maintenance and her 
sons inherit to collaterals t'oo. It remains to be seen 

lBaldeo Sahai v. Jurnna Kunwar (1901), 23 All., 405 a t  pp. 4%, 497. 



whether t l ~ e  courts will perpetuate the anomaly of calling 
a Dhanti marriage lawful wedlock on the civil uide and 
treating it as mere concul)inage on the criminal ~ide.  
It secnls to the writer that by founding n claim on cus- 
tom or seduction or oo both a 11usband ought to be able 
to get damages when his wife (whether D h n t i  or other- 
wise) leaves him and goefi to live as the Dleanti wife of 
sno ther person. 

TR.ADITION OR DELIVERY OF THE BRIDE. 

The most essential condition in a Xhasn 111nrriagc is 
the tradition or delivery of the ivornan in t l ~ c  llousc ot 
the husband. A Icllasa marriage is nlorc tllnn a consen- 
sual contract and partakes of the nature of a real con- 
tract in Ronlan law. The intention of the parties or 
their guardians to creak a marital union must be mani- 
fested by an olTert act which indicates the transfer of the 
woman to the possession of the husband. The marital 
tie itself is constituted by the consent of the parties-by 
their intention to beconle husband and wife-being ex- 
pressed a i d  manifested. The mode in \\-llicll it is neccs- 
sary that this manifestation should take place is that 
the woman should pass into her liusband's possession. A 
man and a woman are not married in the eye of law 
merely because they live together, unless they do so with 
the intention of marriage. A I(1iasiya ma!- take n \ronlnn 
as mistress only; there is no marriage in such a case, as 
the intention to join in wedlock is wanting, but, if she 
is not of the untouchable class, ;r valid marriage 1141 reslilt 
if the intention be to take her as wife. Under Ichasa 
law the linc between concllbinage and marriage is ~ e v  
thin and the nature of the union depends on intent alone. 
The policy of law is to presume in favour of good morals. 
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Wllen a mail and woman have lived together as man and 
wife, then the onus of proving that them was no marriage 
would, it seems, rest on the party who asserts it, esprci- 
.ally if children be born. 

We have seen that for a valid marriage it is enough 
that the bride is brought to the house of the husband 
-and the presence of the l~usband is not necessary. Even 
absentee soldiers are married, and, as we have seen, the 
real bridegroom is sometimes represented by his brother 
from a fear dictated by astrolbgical considerations. ' The 
price is paid for the girl and she is brought to the house 
of the man. The marriage is complete; there is no pre- 
tence of a ceremony or formal entry. The woman ill 
Khasa law is a chattel and marital rights are rights of 
property. For the creation of those rights it is enough 
that the object of the transaction, the "Res", to borrow 
n word from Roman law, has been acquired for him with 
his consent by means of an agent. We can also appre- 
ciate why in case of Knnyadan marri~ges such agency is 
not allowed. Iianyadan is n gift of the bride, with some 
~*cligious ceremonies; the real contract is with the donee, 
and he cannot transfer those rights owing to the religious 
significance attached to the transaction. To return to 
the more common kind of marriage, other conditions 
being satisfied, a valid marriage resnltls when the woman 
has been put under the actual or constructive power of 
t'he man, and this invariably taltes place by the woman 
being brought to the house of the husband. The various 
ceremonies of marriage with "a pitcher" or "image", 
etc., have more an ornamental than a legal significance. 
T h e  essential' element in n marital tie is by tllese means 

'Paturi, para. 73, p. 136; ante ,  p.  109. 
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supplonientcd for pilrposcs of grrater p~blicity or supersti- 
tion. Speaking of a "Snrol", "Dola" or "Taka ka 
Biyah" , i.e. marriage by purchase, Mr. La11 Rays : - 
"The bride is then talken publiciy to the hnsba~~d 's  Ilou~e, 
may be with music and blare of tromprtq. 7'11~ hridc- 
groom may be away in distant lands when his marriage 
is performed and his wife brought home. The proofs 
of the marriage are the paynwnt of the price, the putting 
on the bridal ornaments and clothes and the cowing of 

the bride publicly t o  t h e  i17csbanrl's house. A11 anchal 
ceremony ma'y take place after n long interval-many 
years in fact. Its object is to purify the wife for social 
and ceremonial purposes. It does not confer any extra 
legal right. Once she is brought in sarol to the husband's 
home she becomes a wife with full legal rights. She 
cannot, e.g. be returned to the parents as 'disapproved' 
or turned out in any other way."' Mr. La11 has very 
nearly appreciated the real nature of a Khasa. marriage in 
the above observations, with this difference-that the 
public coming of the bride is not merely a proof of 
marriage, but a vital condition in a valid marriage. 

The necessity for. tradition or delivery, i .c. actual 
or constructive possession of the husband, is made out 
affirmatively by the rerna8rks of Mr. La11 and a careful 
analysis of the various cerenloilies mentioned above. Let 
us now test it on its negative side. If tradition or deli- 
very of the wife is essential, theu n union between a man 
and a woman would not constitute a valid marriage where 
this element is wanting. The two well known instances 
of a woman's taking Tekwa and of cohabitation by a 
man with his brother's widow who has not left her 
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hwsba.ntt's llorlse clearly poiirt out the neccssnry ingredi- 
ent in a valid i~rilrriage. The Tekwa lives with the widow 
in her own house, hence hc llas no loc~ls  standi. The 
warnan is not his wife, because no tradition or delivery 
taoli place and there is no illtention of marriage. He 
ha8 not appropriated the x o i ~ a n ,  but the order has been 
reversed-the woman llas in a nay  taken possession of 
the mail. So also ~vlieii the widow of the elder brother 
"csutinues to l i ~ e  in her deceased husband's house she 
is looked up011 as a mere concnbine and the issue is illegi- 
timate (kaqnasl), but if the Inan takes her into his own 
house, the n70inail is equal to a lawfully married wife and 
her offspring as legitimate. 9 , I  Here, too, tlle same rule 
is applied by custonl with a vengeance. The widowed 
bhor,i (eldei* i~rntllo~-'s wife) is not and cannot be a wife 
unless sllc goes to the house of 11er brother-in-law. She 
is ilot under his pon-er and therefore he is not the father 
of the children legally. We have already shown2 in this 
case and that of EL Tekn-:I the children are affiliated to the 
deceased Ilusband of tlio woman. Custom hardly seems 
to halve troubled itself albout ,the morality of the rule. It 
holds by one rule and carries it to its bitter logical con- 
clnsion in a rough and ready manner. Custpm does not 
make :my difference TT-hen a persoil other than the brother- 
ill-1a11- acts a s  Tckn-a. The observations of Mr. La11 
t l ~ a t  "there is now no distinctioil for purposes of inheri- 
tance in any of the three districts whether the bhazlj goes 
to live in the house of lier l~usl~and's brother or cohabits 
v i th  him in her olr711" are hardly in harmony with the 
deci.sion in Kiq)nl  Sirlgh v. Pnrtnb Singk, and the ans- 
n.cm of tliose 1~1110 arc in a psi t ion to knonr the custom. 

--- 
' T i ~ : l ~ a l  Sing11 I. .  Fnrtab Sing11 (K.R., 12). 
' 4 u t c ,  pp. 95-100. 
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111 regarding Tekwa union as (I nlarrrage Mr. Lnll is 
wrong. The fact that it is considered immoral and get- 
ting obsolete ought to show at once that it i~ nut a mar- 
riage, even amongst a people where divorce i~ recognized 
and there is no bar to widow marriage. The fact is t h ~ t  
the custom does not bear the ~crutiny of a people whom 
moral notions are gro~ving. To consider the as~isorintion 
of a widow with a Tekma as a Dhnnt i  marriage i~ an 
absolute misconception of the custom, and also of the 
nature of a valid marriage among the Khanas.' 

A khasa marriage must satisfy tlie following condi- 
tions : - 

(1) The parties must possess tlie dus  con~lubi i ,  
1.e. :- 

(a) Both of them must be Hindus, the 
depressed classes being excluded. 
No Khasa can marry a Dam 
nromail. 

( b )  There sllollld be no bar of prohibit- 
ed relationship-agnatic, cogna- 
tic or by affinity. 

(2) The consent of the parties, or of their guar- 
dians in catse of minors, is essential. 

(3) Release of doininion over the woman by sale 
or gift. In  case no formal release has 
taken place and children are born, a valid 
marriage apparently results by a sort of 

- 
customary prescription. 

(4) The kansfer of the ~vornan to the actual or 
constructive possession of the husband. 

'See  Raturi. Katha.la union is not, a rema.rriage with the w l d o ~ n  
para. 97, p. 173: also para. 99, p. 174. 

10 
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According to Mr. Raturi the payment of the pricc 
in whole or in part or stipulation about it, followed by 
the entry of the bride into the house of the man as wife, 
constitute a valid marriage under the custom.' Other 
conditions being satisfied, a woman kept and treated as 
wife is a lawful wife under the custom.' This plain and 
simple theory of marriage is supplemented in accordance 
with the tastes and means of the parties by forms and 
ceremonies, which are ornamental but do not possess any 
legal effect. 

KHASA MARRIAGE AND FREE MARRIAGE O F  THE ROMANB. 

Khasa marriage is very much like the archaic 
" free " Roman marriage, with this striking difference, 
that among the Khasas the wife is always acquired for 
consideration from either her father or her husband or 
their heirs. Gaius describes coemptio as fictitious sale 
and purchase per aes et  libram, in presence of a lib ripen,^ 
and five citizen witnes~es.~ The woman by this fictitious 
sale passed into the Manus of the husband.' The trans- 
fer of the girl for genuine consideration among the Khasa's 
brings the wife under the marital power of the husband, 
but there are no such disabilities on her power to demalnd 
or prevent a divorce 3s were imposed by Roman law in 
case of a marriage in Manum viri.' There is no fiction 

lRaturi, para. 74, p. 137; see para. 53, p. 105 too. 
"ce Lyall's Kanqra S e t l l e ~ n o ~ t  Report, para. 115, Horl 1 ) ~  wewlan 

kept and treated e s  wife is legitimate; no ceremony is needed. 
'Gsius, I, 110-114. I t  is thought by some civilians that the wife Ass 

purchased by the husband by this fictitious process. Some think 
that the nominal purchase was mutual [Dr. Muirhead, Roman lnzo 
(1916 edition), p. 601. The fictitious sale was probably e reality at 
one time as we find amone the ancient Hindus or the Khasas st 
the present day. See ~ u i r g e a d ,  App. Note B, pp. 399-400; Iheriug, 
DD. 27-28. 

4~anLdere, p. 32. 
"Sol~rn's ' In~titutes." Translated by Mr. Ledlie j1901), p. 404. 
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of regarding her as the daughter of her i~usl~and' for pus- 
poses of inlleritance, as dauglrters are rigorously exclud- 
ed from inheritance by Khasa law.2 The different 
modes, confal+reatio, coelnptio or usus ,  did not form part 
of the real tie of marriage; "they only decided when the 
tie of marriage was formed, what ehould be the position 
of the wife. Neither were the religious ceremonies nor 
the nuptial rites anything more than accessories of that 
which created the binding relation between the parties. "' 
"The mutual consent of the parties, consummated by the 
tradition or delivery of the woman, was all that was neces- 
sary, that is to say, to place her at the disposition of her 
husband. ' ' " 

I n  order that the marriage might hare the effect of 
3ustae  nupt iae  it was necessary that three conditions 
should be fulfilled5 : - 

1 1. There must be consent of the parties duly 
manifested. 

2. The parties must be puberes. A marriage 
between minors was invalid, though it ' 'be- 
came valid by their living together with the 
intention of being married a,fter puberty 
was attained."' Among the Iihasas mar- 
riages of minors are not invalid. The 
consent of the guardians is sufficient. 

'Gains I. 115. See Hunter'e Roman law (1897, 31-13 edition), p. 9% 
"In ite general cheracterietics the Menue reeemblee the potsstos; 
a wife was in law in no better position than a daughter." 

'5ome historical jurists maintain that it must have been so in patrician 
R.ome, Mnirhead, p. 40. and foot-note ( 4 ) .  

'Randera, "Institutes of Juetinian" (1992), p. 31. 
Wrtolan'e Roman law, para. 121, p. 103; see also para. 60, p. 467, " a a  

only necessary conditions being consent of the woman and b 
transfer to her husband. " 

OSandere, p. 32. 
.Sanders, p. 33 (D. XXIII 9, 4 quoted). 
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3. They must have the connubium, i.e. legal 
power of contracting ina'rriage. I t  is ne- 
cessary to note that in Roman lam, owing 
to the strong patriarchal character of the 
family and thc dependence of the sons on 
the father, n person under power, even if 
adult, must secure the permission of the 
paterfamilias. We cannot say that with 
the I<llasas this consent of the father is es- 
sential in the case of adults. Time has 
~veakened his power. It is ram, hom~ever, 
among the Khasas for a man to bring a 
wife lloine without the express or tacit con- 
sent of his father. I n  fact the usual thing 
is for the parents to arrange a marriage. 

Making due xllon7ance for the variations due to time 
and environments, we find in these two communities tlllat 
the central idea of a marital union-consent and its 
manifestation-is practically identica(1. Among the 
Romans "the mere expression of consent was not suffi- 
cient to constitute a marriage. There must be an actual 
or constructive passing of the woman into the possession 
of the man. The ordinary sign of this was that slle was 
received into the husband's house, ' in do?171~12 ded l~c t i o ' ;  
but this was only the ~ i s l ~ a l  and most pattent sign, and any 
other clear indication 11-as accepted . . . . a marriage 
could not he effected by n, mere written consent between 
persons not present together, as by a letter, without the 
woman passing into the man's possession by some sepa- 

9 9 1  rate distinct act, such as being received into his house. 
The varions marriage ceremonies atmong the Kh a sn s show 

'Sanders, "Institmutes," pp. 31-32. 
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that the presence of the woman is always necessary, but 
tlie man may be absent, and we see in this a remarkable 

6 6 similarity with Roman law where marriage could not 
take place in tlie absence of the woman, as in addition to 
consent it required tradition or delivery ; whereas on the 
other hand it might be made in the absence of the man, if 
the x70man was, by his consent, however expressed, 
f aken to his house. " ' 

We may note that the essence of a vedic marriage 
was "the mutual taking of each other in wedlock by the 
bride and bridegroom, and the conveyance of the bride 
froin the house of her father to that of her l iu~band ."~  
But the vedic marriage though simple in ritual, is not 
secular as there are prayers to Agni for the long life and 
success of the married couple, and also a sacrificial fire.3 

'Ortolan's Ro~nan law, p. 103, foot-note. 
a C a m b ~ i d g e  History of India, Vol. I, p. 89. See Wilson'e Rig-ueda 

(1898), Vol. VI ,  p. 228, v-rse 96-27 above, Che bride's entry in 
her husbni~d's house. See  Iliering, T h e  Eeolzction of the Aryan, 
pp. 27-28, "The prircliase of the wife is found among a11 nstione; 
the connection of the Rolnail coefilptio with this form of the 
mother nation is no doubt historically correct. In like manner the 
home-bringing of the wife to the man's house is sucl~ a natural 
consequence of the marriage relation that i t  seems needless to 
refer to a ~ l u i i l ~ r  ci~stc,lll :liilong t.he Aryans for the pu rpos  v I 

explaining tlre dedrtctio i l l  do?~lrtnl marit i  of the Ron?~ne.  
'Mi~ndlik, 400. 



CHAPTER I V  

DIVORCE I N  KHASA LAW 

w E have seen that IChasa marria'ge law is remark* 
able in its simplicity. Consent of the parties or 

of their guardians followed by the delivery of the woman 
to the husband form the essence of the transaction. No 
priest or public authority is needed to solemilize the marri- 
age. The dissolution of marriage is equally simple. Fail- 
ure to recognize the existence of divorce among the Xhasas 
prejudiced in the past a fair appreciation of the legal posi- 
tion of a Dhanti wife. She has been called a concubine 
and her children illegitimate. They were called illegiti- 
mate because the true nature of a valid marriage under 
the IChasa law was not recognized. The brand of illegi- 
timacy was the unfortunate result of drawing analogies 
fro111 Hiildn lam. Mr. Stomell specifically affirmed the 
rights of inheritance which children by Dllanti wives un- 
doubtedly possess under Xhasa law. 

"It may safely be a'sserted," said Mr. Stowell, 
"however, from a considerable experience of incidental 
and undispntcd illstances that among the ordinary vil- 
lagers of somewhat 'dubious caste, as distinct from the 
150 



undoubted Bralrmail and Rajput castes, an illegitimate 
soil inherits equally with legitimate sons aR a matter of 

1 9 1  course. H e  also found that "the Dhant i  connection is 
c,onimonly a permanent one; it is very common in Kumaon 
among the ordinary villagers and is not considered in any 
way disgraceful. The reason wliy there is no disgrace 
or inlmorality in a Dh,anti marriage lies in the fact that 
divorce and widow marriage are well recognized among 
the Khasas. The following extract from the Census Re- 
port, 1921, Vol. XVI, Part I, p. 101, tl~roms some light 
on the matter :- 

Civil conditions at effective age (25-40) per 1,000 
each year. 

The proportion of married females at the effective 
age in the Himalaya West is the largest in the provinces, 
alnd that of widows the least. The statistics go to show 
tlre existence of polyganiy and widow marriage. 

~ 

Mr. Stomell reconciled the right of the Dhant i ' s  
children as so-ca,lled illegitimate sons to equal inherit- 
ance with the legitimate sons by considering the Khasas 
a's Sudras in Hindu l a , w . V h e  writer differs from that 
position. They inherit to their father on the organic 

3Iales. 

Natural division. I-:" / "p,i: I dowed. i -  ried. 

priilciples of IChasa Family lam itself, as  they are perfect- 
ly legitimate children, and born of a union which is valid 

-- 
E.emalee. 

- - - 

mar- Un- ried. 1 1 Mar- r i d .  dowed. Wi- 

'K.L.T., p. 62. See K.L.C., letter to t,he Commiseioner, pen. 3, 
p. 1, where Mr. La11 regrets the uee of the word "illegitimate" 
when applied to sons by rt Dhant i  wife. 

=K.L.T., p. 51. 
'K.L.T., p. 52. 

HirndayaWest .. 1 164 / 691 1 4 1  1 27 1 887 1 68 
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and in no way dishonourable. The Hindu law of the 
present day has no application to the I<halsas in any of 
their family institutions. 

It is a pity that divorce and widow marriage, which 
play such an important part in the family relationship 
of the Ichnsas, have not been expressly noticed by Mr. 
Lall. His obser~ntions on the status of Dhanti wives 
must, however, give a wholesome lead to the courts in 
protecting their rights under the customary law. 

HOW IS A RHASA AiIAR,RIAGE DISSOLVED 

The contract of marriage can undoubtedly be dissolv- 
ed by mutual consent. On this point there can be no 
dispute.' A question of greater delicacy and importance 
is about the riglit of the wife to terminate the marriage 
at her will and contract a fresh marriage, provided the se- 
cond husband pays the expenses of the marriage to the 
first husband. Some of the correspondents do not con- 
cede such a right to the wife at the present day, and 
limit her power to one enabling her to determine the mar- 
riage wit11 the consent of the h ~ s b a n d . ~  It is unanimous- 
ly said that n Dltanti wife ran terminate her existing mar- 
riage and take another l~nshand, if he will pay the mar- 
riage expenses to his predecessor. 

Tlie wife's riglrt to dissol~e a marriage in spite of 
the husband's ~~lislres in the matter was undoubtedly 

'Unanimous answers to Question 3 (Divorce and 19a~ntcnance, A]'- 
pendix A ) ;  Raturi, para. 88, cl. (a),  p. 164-mutual agreement 
effects a divorce. 

'Messrs. Sa8h, B. D. Joshi, G. N. .Joshi, Trivedi and J n ~ a l  on Qnes- 
tion 1 (Divorce and Maintenance, Appendix A). 

'Unani~nons answers to Question 2 (Divorce and Maintenance, Ap- 
pendix A ) .  



1 9  recognized by IChasa law. ' "Mountaineer, wlronr ~t Ilrr 
observations show care and faithful detail, must bc: quot- 
ed at full length on this topic :-"If, if-llen she goes to 
her husband for gwd, a l~e  does not like her i ~ c w  hoine 
and cannot be induced to remain, she is tnlten I)nck 1 0  11c.r 
parents and remains wit11 t l ~ e m  solne time lollgel, 11.1wt1, 
if still unwilling, they either force her to go, 01. agrecb to 
her entreaties for a divorce. If a man wishes l~inlsel f to 
divorce his wife, he receives back but tv-o-tllirtls of the 
amo~ult he or his parents may ]rave paid, i l l l d  t ha t  iiot 
till she gets another husband. If the moinnn 01. I I P I -  
friends insist on a divorce, lle recei~es double, or l ln l f  
as much more, as the Phounda~r may decide: one l~alf the 
amount at the time of the divorce, and tlle renlniilrlcr 
when she gets another husband. If young, and t l~ere has 
been nothing unusual in the circumstnilces of n divo~*ce, 
a girl seldom remains many months before she is again 
married. ' ' 2  At another place we are told "The lovers 
generally gain the day, the law, or rather custonl, 1)cing 
that if a nonlan can from any quarter offer the doli1)le 
amount of her plurcllase n~oney, wit11 tllc c1rpenses of n 
divorce, she is entitled to it. "" This linl~ility to 11;iy 
twice the amount of the marriage. expenses is confined to 
pargana Rawai only in Tellri State, and the m o n e  is 
payable when the wife denlallds a divorce against the 
wishes of tlle h~zsband.~ If the husband forces the n-ife 
to seek release froill die nlarital bond, he is entitlcd to 

'Among the Newars in Nepal the wife p11tq a betelnut ~ilirler the p i l l o ~ ~  
of the husband and goes out of the honse. The marriagr is dis- 
solved. Dr. lT7riglit's Histor!! of Nellol,  p. 33, Tlw La!!-< of 
3lenoo in Bnrma. Translated L v  D. Richal.dson (1871), p. 141, 

para. 17, Wife has the right to separate from llrr Iir~shnnd and 
merry again. 

'"3rountaineer," 11. 201. 
S"lIoui~taineer," p. 193. 
' R R ~ I I ~ . ~ ,  para. 89, p. 166. 
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lmlf the amount of the marriage expenses1 (i.e. bride- 
price minus the dowry received). The parties keep a re- 
oular account in some places of all the items paid to the b 

father-in-law and of the money or things received back.' 

By paying for the wife the husband does not acquire 
nri absolute dominion over her. H e  gets the usufruct, 
and the right so acquired was transferable in pre-British 
clays.3 But the wife, too, could redeem herself if she 
could either herself pay, or find some one to pay, the 
llusband the marriage expenses, which formed the basis 
of his power over her. So that under Khasa law a mari- 
ta,l bond could be determined if the bride-price which in 
fact created that tie was paid back. The woman was 
t'reated as a chattel, no doubt, but the community could 
not ignore the fact that she was a human being, with 
human likes and dislikes. It provided a way of escape 
from the gamble made for her by her parents. On the 
moral aspect of the right to get a divorce one can only 
say in the words of Yudhishthira, "the nTays of mora'lity 

9 9 are subtle. . . . Whether the hopeless tying of n helpless 
girl even to a scoundrel4 which Hindu law enforces is to 
he preferred on broader grounds of public policy and' 
social welfare to s system which enables a girl to put an 
end to n union in which she had no voice is a question 
which people will answer according t,o their own notioi: 

'Returi, pare. 80, p. 166. 
=See "Mountaineer," pp. 199-201, where the accounts by Men Sing11 

and Dnrmoo for Durmoo's daughter Minah are noted. 
8Atkinson, XII, 265. 
'Manu, V, 154, directs the wife of an unfaithful husband to worehip 

him like a, God l and allows the wife to be repudiated not only 
for ndultery, but various light offences, e.g. unkind speeches, 
extravagance or on account of barrenness, sickliness and bringlng 
f0rt.h female children only; Manu, IX, 77-78. See Narada, XII, 
94, which directs a hnshand not to show love to n lmrren woman 
or w110  contradict^ him, etc. 



in the matter. Thc Iasli of t1lc student is to represent 
faithfully the custom a8 lle understands it. It is for thr 
courts to see if public policy and gootl inol-als arc intring- 
ed by the riglrt, or for the legislature to curtail tllo right; 
if such a course be deemed prudent and conducive to 
pnblic welfare. 

This right of t110 ~ro~uicn to dctcrrllii~e tllc ~r):~l.riage, 
and contract a fresh one. OII payment of b l ~ c  rnarriag es- 
penses may appear novel, 11r1t is n logical incident to t1lle 
secular Khasa marriage. ' 'Mountaineel." refers to it. 
The polyandrous Khasas of Jaunsar Bawar ]lave the saltie 
custom-"women are free to leave their husbands, if 
'dissatisfied with tlrem, on condition of the second hus- 
bands defraying the expenses of the prerious wedding. "' 
Question 1 (Divorce and Maintenance, Appendix A) 
which deals with this right in Almorr and Garhwal among 
the Khasas has been answered in t'lle affirmative by 
Messrs. Thulgllaria and Pant. Mr. Gairoln states 
"under the old custom slie could do so, but ilot linder tllc 
present custom and law. The Dhnnt (i.e. the second 
ilnsbnnd) is now lia,ble to be prosecuted under sect'ion 
497 or 498, I.P.C. (~vhirh make adultery and enticing 
away a married nToman crimii~al offences) . The Khasas 
have found these scctions very useful in adjusting their 
family relationships and for the swift and sure enforce- 
nient of the only rights which a llusband possesses under 
the customary Inn-,' for the aggrieved husband may legal- 
ly compolind tlllc offei~cr and so terminate the criminal 

'Williams, para. 125, p. 60. 
2See Atkinson, XII,  118-119, about the Bhotiyas-"If a. wonIan de.;?~.l 

her hnsband and goes to live with another man, ber h~isbantl 
takes fro111 that mnn the costs of a eecond marriage; the woman 
ig tl~ereby divorced from her first husband and becomes the wife 
of her seducer. If ehe, in turn, deserts the ~ecord man for another 
paramour, he can take from the third man the C O S ~ R  of n 
n~:lrringe, nnd the nro~llrrn for the  third t i n ~ e  cllangcs 111lsl)and~". 



proceedings. T l ~ e  mail who ~ ~ l a n t s  to acquire the monlnn 
is prosecuted and he pays the marriage espenscs to tlle 
first husband, tlie wife returns the jewellery and the hus- 
band executes a larlazoa (deed of relinquishment) and 
\vitlldraws the prosecutioil on compounding tlie offence. 
The woman and the Dhnnt go home and live as husband 
m ~ d  wife. The first marriage is dissolved on receipt of 
t,lle marriage expenses and ornaments. The second mar- 
riage is formed by coilsent of the parties and the resi- 
dence of the woman in the llouse of the Dlzant. W e  
can see thus. why these con~plaints are compromised and 
o.enerally end in lada was1 (deeds of relinqui sl~ment) . h 

Civil suits for restitution are not unknown, though very 
rare, and they too are comproioised in the same manner.' 
It is said that honour is earily satisfied among these peo- 
plc. Tliis is because custom does not give husbands very 
prc-eniinent rights over the wives; marital rights are in 
eEfect and sentinlent rights of property, and a I<hasa sees 
poor fun in lteeping a liicliing horse. Instead of insist- 
ing on the company of a recalcitrant wife, he finds it more 
prudent to get another wife by the money obtained fro111 
the Dlzant. I n  judging the probative value of tlle ails- 
wers on Question I (Divorce and Maintenance, Appendix 
A) about the existence of the actual custom, it is to be 
reillembered tliat the informants are men, and admi~~ions  
against their own right by a few are of greater weight 
than statements in their ow11 favour by a majority. The 
right of s Dhanti wife to terininate her marriage by 
payment of the iunrriage expenses is unanin~onsly decla'r- 
ed. I t  has been rl~ade clear that in law there is no differ- 
ence between a Dlznllti wife and a wife who T T ~ S  married -- 

'Answers to Qnestion 8 (Divorce and Maintenance, Appen(1is A).  
2Anrwcrs to Qncstion 10 (Dii arc.,, 3115 JIaintennncc, Zppc.ndis A 1 .  
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as a virgin. Therc is just n sentilllent in somc places 
against ackno\~ledging the right of n wife to repudiate 
the marriage. 111 case the woiI1:In leaves the husband, 
the custom cares n~ore  li)r t'he return of tile marriage ee- 
penses to the first Ilusljnnd, than for tlle return of the 

1 woman, and it sl~onys ns t l ~ c  true cllaractcr and incidents 
of n IClrasa marriage. 

Let it not be nnderstood that 1~11e11 marriages are so 
easily dissolvable the Iihasas must be having an awful 
family life, in mhicl~ tlle Ilasbn~td does not know ml~at is 
to tfuril up nest day. l ' l w  duration of a marriage does 
not depend on custom or law alone, but is regulated by 
n variety of circumstairces in the social and economic 
life of the people. Marriage is by its very nature a re- 
lation 1~4iich lasts beyond the mere act of propagation. 
The presence of the children is a great guarantee for tlre 
continuance of tlie marriage tie, nrhicli is strengthened 
by economic considerations. A dissolution of m~rr ia~ge  
deprive.: the woman of n supporter and the man of a 
honsehold drudge. Tlre economic factors, including the 
existence of cl~ildren, operate to keep a man and n.oman 
together. Ichasa law is n human institution wllicl~ has 
grown out of human necessitiec and the social exigencies 
of the people. I t  attempts no religious hypnotism of the 
people, which would reconcile tliem to present misfor- 
tunes in the hope of future bliss. Tlle customarj law 
of tlie Iilrasas is free from tlre lriglrer conceptions of Brah- 
manic theology. Custon~ does not insist on a marital 
union being kept up when the parties decide to the con- 
trary. The privileged position of tlie wife results from 
tlle liatnre of tlie marital rigllts in Kllasa law, and also 
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fro111 the existence of the freer conditions of marita'l rela-' 
tiollship in a remote past, when the wife probably did 
not come to live with her husband as she does at the pre- 
sent day.' 

DIVORCE AND REMARRIAGE OF WOMAN IN HINDU J,AW 

Hindu law at a very early stage of its development 
came to regard marriage as a sacrament and an indissolu- 
ble union-once a wife always a wife is the rule of Hindu 
law. Though Manu declares "Neither by sa,le nor des- 
.ertion can a wife be released from her husband. " 2  Para- 
sara Narada3 and Devala4 lay down rules when it is per- 
missible for a wife to take a second husband. ParasaraS 
says :-"If the husband be missing, dead or retired from 
the world, or impotent, or degraded, in these five calami- 
ties a woman may take a, husband." Narada and Devala 
are to the same effect; one text of Manu clearly recogni- 
z e s v h e  son of a remarried woman (Paunarbhava). Mr. 
Mayne' thinks that a verse after Chapter IX, 76, which 
was in the earlier text, has been deliberately omitted in 
the existing text of the Manu Smriti. This verse, as 
he rightly points out, is meaningless without the corres- 
ponding verse found8 in Narada Smriti, which allows a 
woman to take another husband in tbe cases contemplat- 
ed in Manu, IX, para. 76. The texts which allow divorce 

'Ante, p. 77. 
=Manu, IX ,  46. See IX ,  101, about mutual fidelity between huaba,nd 

and wife till death being the supreme law ; V, 162, second huabend 
not allowed to virtuolle women. 

Warada, XII ,  97-101. See also peras. 18, 19, 94, 46-49. 
42  Colebrooke'e Digest, 470-471, about Devala. See Vasisbtha XVIT, 

Dara. 20. 
~ ~ a r k s a r a ,  IV, 28, quoted by Sen, Ililltlu Jtctisprltdc~zcc, Appcndix B, 

D. 402. 
''~aliu, IX, 175. 
'Mayne, psra.. 93. p. 114. 
'Narada, XII ,  98. See also XII ,  98-101. 



and remarriage of woman "relate to s prin~itive &age of 
Hindu society, " accordir~g to Sir Goorooda~ Bane j i  . ' 
Alberuni in the 11th century noted that divorce is not nl- 
lowed among the Hindus.' Icautilya in his cele\)r:rted 
Artha Saitra allows divorce from mutual enmity, but not 
when the marriage was celebrated in any of the four ap- 
proved forms.3 He also refers to widow marriage and 
the case of a woman with rrlnny male children by niany 
liunbands and the devolr~tion oi her Stridllan in such :I 

case." There can be no doubt about dissolution of' mar- 
riage being allowable under certain circumstances among 
the ancient Hindus or about the existence of remarriage 
of w ~ r n e n . ~  The right of tlie wife to abandon the hus- 
band arises, hor~erer, only in well-defined cases among 
the early Hindus, and she does not possess the latitutle 
which the Ichasa law gives her. 

We have seen the similarities of a Khasa marriage 
to the free marriage of Ro111an law. I t  is also rema'rk- 
able that in a "free" Roman marria'ge divorce was always 
permitted if either pa,rty ceased t.0 wish to preserve the 
tie of lna,rringe u-hich was only looked on as n contract 
resting on mutual consent. A wife "in Ma'nu" could 
not divorce herself.' "The dissolution of r free marriage 

'Banerji, "Marirage and Gtridhena" (4th edition, 1915), p. 187. 
aAlberuni, Vol. 11, 154, "Hucband and wife can only be sepemted 

by death, as  they have no divorce". 
aArtlla Snstra, p. 191. 
'Artlrn Sostso,  pp. 188-189, ahout the c-ontingencies when a wife can 

abandon the  hnsband and remarry. 
Wayne,  para. 93, 1111. 113-115; Hind11 Jilrisprudertl-e, p. 880: R. L. 

Mitra, "Inudo-Aryane", Vol. 11, p. 165; Dutt, Vol. I ,  pp. 73, 171, 
255; Hastings, Vol. 8, para. 6, p. 463. 

*Bendere, p. 39; Solini, 494, "I t  is interesting to note that among the 
Cretan and Ancient Greeks marriage was a free contract and its 
dieeolution freely allowed, but if capricioue it involved heavy penal- 
tie-under the Greek law, the father or hie legitimate heir could 
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( d i v o t  i 1 )  conld be brollgllt about either by mutual 
agreenlcnt or 197 the ~vil l  of one party only. . . . . As 
far as tlle right to bring about a divorce was concerned 
the legal position of tlre wife was precisely the same as 
that of t , l ~  11nsl~ancl. ' ' ' Canscless ' ' sep~r  clilrna' ' termiacrt- 
ed tllo inarriage, but heavy penalties were attached to its 
being ii~sisted llpon by one party in the absence of any 
~t~at 'ntory ground of divorce, e.g. the wife forfeited the 
Dos, and the husband lost the Donatio propter n,u~tias.~ 

L 6 Tlrns, wit11 llle elelueilts of a free" marriage, in 
J i l~asa Family lam we have the custom of paying a bride- 
price for the wife, and tlrerelore, though the ~narriage is 
dissolvable at tlle mill of the wife, liability t'o pay back 
the m;nl.inpc e.;l~cnses remains. 

P.4T AND NATliA MARRIAGES 

The cllstoil~ of dirorce and of the remarriage of a 
di\-orced wife or  rido om, thougll not allowed by Brahma- 
nic  la^, are fnlcnd i11 illany parts of India among Hindus? 
The renlarriage of widon~s apart from custom has now 
been legalized amongst t l 1 e m . 3 e c o n d  marriage of a 
i f  o i .  widow is known anloag the Maharattas as Pat, 
and as Natrn in Gujrat. Caste rules in the Bombay Pre- 
sidency allon. .a Tornan to contract a Natra during the 
life of llei first llusbaad.' The prevailing practice of the 
Boinbny courts has been not to recognize the validity of 

end the marriage". See Royal Commission on Divorce and Mat,ri- 
lnonial Causes (1912), Appendix I, by G. E. J. DeMontmorency, 
p. 3. 

'Sohm's "Inst'itutes", 495. 
2Sanders, p. 39; Sohm, 406. 
Wayne, para. 94, pp. 115-118. 
' A c t  XV of 1856. 
" 8 .  Roy's "Customs :111d Customary L a w  in Eritish India" (1911 

edition). p. 291. 



any diwrce obtained witlrout the consent of the husbnnd~ 
I n  R4g. v. Karsan Gojal mhicll is the lending csse on the 
point, Jbrsan Goja had rnarricd and cohabited with one 
Rupa, :I n~arried woman wllo had repudiated her fo- 
llltsbnnd without his consent. Thereupon Karsen was: 
tried for adultery alnd Rupa for bigamy. The def~nce 
TI-as that by custom the woman was at liberty to lcavc her 
Ilusbnnd. w-ithout his consent and marry another person. 
They were both convicted and th r  High Court of Bombay 
observed "we are of opinion that such a caste custom as 
that set up, even if it be proved to exist, is invalid, as 
being entirely opposed to the spirit of Hindu law, and we 
hold that a rnarriage entered into in accordance with such 
C U S ~ O M  is void. "' ~ l l o s e  n-110 we acquainted with the 
conditions in the Himalayan districts mould see that if 
the courts in the Kumaon division had applied these rigo- 
rous provisions to the Kha'sas a large proportion of 
Dhalats would hare been in jail and their children bastar- 
dised. Eirorce is andoubtedly opposed to the spirit of 
present day Hindu law, but in judging the family insti- 
tutions of 'the Iihasns care should be taken to avoid any 
allusions to Hindu law, which can only mislead one and 
make a correct appreciation of the customary law diffi- 
cult. The writer remembers that in 1815 he himself 
argued a case3 before Mr. Dihle. Assistant Commission~r 
at Ranikhet, and challenged the-~alidity of a Dhanti mar- 
riage, where the woman had left her husband witbut 

- - -- -- - - 

'2 Born. Rig11 Court Reports, p. 117. See 1 Bom. (I. L. R.), 347, in 
which tlhc court doea not recognize the authority of the mete t c j  
declare ,L marriage void or to  give nermiesion to a woman to 
remarry in case of leprosy. See Mandlik,  pp. 42-31; Bteele, 
pp. 168-169. 

'2 Born. High Court Reports, p.  225. 
'Civil suit no. 56 of 1916 (Sub-T)ivisionel Officer, Peli, Almore), institil- 

ted 2nd Angust, 1915, Jaint Singh and othere o. Bwhb Singh. 
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his consent, doing so on the strength of rulings in other 
parts of India, but with no effect. The courts in Kumaon 
upheld the custom on the ground that such a divorce is 
recognized, and this present study of Iihasa law shows 
that the decision was quite correct. 

The right of a woman to abandon her husband and 
take another in case of (1) leprosy, (2) impotency, (3) ex- 
communication from caste, and (4) apostacy is merged in 
the more extensive right discussed above. The answers 
to Question 4 (Divorce and Maintenance, Appendix A) 
show that social sentiment is decidedly in favour of her 
right to divorce under such circumstances. A causeless 
repudiation in any society which is settled in social order 
must be viewed with disfavour and the legislature or the 
king at one time or another intervenes to penalise such 
action. No outside authority has so far promulgated 
rules as to Khasa family relations, except in Tehri State 
during recent years. There has been very little desire 
for change among the Rhasas and they have kept up the 
primitive conditions. There can be no doubt that a wife 
can leave her husband without his consent and many 
again in case of his (1) leprosy, (2) impotency, (3) ex- 
comuunication from caste, (4) apostacy.' On the cus- 
tom as we find it she can also do so in the absence of such 
reasons. The second husband is in all cases liable t~ 
refund the marriage expenses. All those who affirm the 
right of the wife to leave her husband in the abovemen- 
tioned contingencies also say that the second husband 

'Meears. Thulgharia, Pant, Juyal, G .  N. Joshi (Mr. Trivedi saps she 
can in cases 3 and 4 only) on Question 4 (Divorce m d  Main- 
tenance, Appendix A): &turi, para. 88, pp. 164-165. 
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is liable for the marriage expenses to the first, and this 
appears to be in harmony with the entire spirit of Khasa 
marital relationship. ' 

This right is of very little importance in Khasa law. 
It has importance in a monogamous community, but a 
Khasa can keep as many wives as he cl~ooses, and some 
use the privileges of law to their full extent.' It is only 
rarely that a Khasa is anxious to get rid of his wife. A 
wife is at least valuable as a household slave. He 
manages to make things hard for a disagreeable wife and 
so force her to seek a protector elsewhere. He thus gets 
rid of the woman and recovers the marriage expenses 
from her second husband. A complaint under section 
498, I.P.C., is enough for the purpose. It is not always 
that a helpless woman can find another man who will ta,ke 
her, and then suicide seems to have been the only alterna- 
tive. Speaking of suicide by females, Mr. Trail1 
wrote :-"The hardships and neglect to which the 
females in this province are subjected will sufficiently 
account for this distaste of life, as, with a trifling excep- 
tion, the whole labour of the agricultura,l and domestic 
economy is left to them, while food and clothing are dealt 
3ut to them with a sparing hand. Suicidr is never 
committed by males except in cases of lepa An 
oasis in this matrimonial' desert is the rule of the Tehri 

'Messrs. Thulgharia, Pant, J u y ~ l  and G .  N. Joshi on Question .5 
(Divorce and Maintenance, Appendix A).  The true rule of Khasa 
law appears to be so from the practice of Tehri courts. Ratnri, 
para. 88, p. 165. Mr. Trivedi says the second hnsband is not. 
liable. The answer shows the resentment of the people ngainet. an 
excommunicl~ted person and an apostate. 

'Atkineon, XII, 966; Rstauri, para. 84, p. 159. 
*Atkinson, XII ,  610, where Mr. Traill'e remarks are quoted. 
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courts that no husband can divorce his wife witLoui; 
her, consent1. This, however, seems to be due to the 
intervention of the State. ' 'Mountaineer" informs ur; 
that the husband forfeited one-third of the marriage CX- 

penses if he wanted a divorce, and the amount was pay- 
able only when the woman got another husband. MY. 
Rlaturi notes tIhnt in like circumstances in pargana Rawni 
only half the amount is payable2. We cannot say if 
tlhere was the same practice among the Iihasas on this 
point througllout the Himalayan districts or whether 
there were local variations about the penalty inflicted on a 
l~nsband for a causeless repudiation of his wife. There 
is no record of past practices in this respect. On the 
strict theory of Khasa law the husband would be en- 
titled to divorce his wife ; l t ~ c l  : ~ t  tile n~ost  lose his mar- 
riage expenses. R e  can give up his rigl~bs over the wife, 
just as he can in case of any other property. The nues- 
tion is, however, of little practical interest, as custom 
and public opinion have been shaped by section 488 of 
the Criminal Procedure Code. The husba,nd may turn 
ont his wife, hut is bound to maintain her unless she is 
unchaste" It is not difficult to see that he would i -n t l~e~ 
keep her as a slave than pay separate maintenance, lin- 
lcsc the misconduct of the woman has amounted to a 
disrrprd of caste rules. The husband mould be liable 
also under section 488 of the Criminal Procedure Code. 
It is not necessary to repeat that the position of a Dknnfi 
i f ,  and her rights, are the same as those of any other 
wife. 

'Ratanri, para. 91, 169. 
*"Mountairlce~.," p. 201 ; Ratnri, para. 89, p. 167. 
'Cnsnimous answers to Question 11 (Divorce a11 (1 Ma intennnce, 

Appendix A ) .  
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MARRIAGE6 BY EXCHANQE OF WIVES 

Tlie secular nature of Khasa marriage i~nd  its dis- 
sddble character is forcibly brought out by the custo~il 
of marriages by eschangc of wises. hlr. Raturi oidy 
notes it  in the case of brothers. Two Ichasa I~rotliel-s 
according to him sometlimes exchange their wives, and 
when the ~vives have consented to the nen7 arrangement 
the marriages by excha.nge are valid'. Question 9 
(Divorce and Maintenance, Appendix A) refers to the 
custom in its genera.1 aspect. The custom is notl known 
to many of the correspondents, wl~icll s l~o\~-s  that it is 
not common and is practised only by the Iih;lsas in back- 
ward part's of t,lle country. Tlle existence of the custon~ 
to sonic extent is made out from the ansIjlers of Messrs. 
Thulgharia and Trivedi to Question 9. Rlr. Thulgharia 

6 6 says escllan;xc of ~ i ~ i v e s  wit11 their consent is not very 
comnlon. Tli!> sons are considered as  sons of DI~(i~zti".  
Mr. Triredi, who qurntioncd 112 persons, notes :- 
"No, not by consent, l ~ n t  soil~etill~es by force; yes, they 
are considered legitimntc" . It seerns hi.; infori~: ants 
were too eager to proclaim their unlimitetl )lowers over 
their wiocs, u-110 could be disposed of as they liked2. 
The children of these rare ~lnions nre nnq~ies t ionabl~ 
legitimate. This fact f o l l o ~ ~ s  from the very ilatllre of a 
Khasa marriage. There is no religious ide:l hehind this 
marriage, and there is little of finer affection and 
chivalry. It is n  union freely dissolublr by ;r~utual con- 
sent, without t l ~ e  intervention of any outside body, and 
a. valid marriage taltes place nlien a woman takes up her 

-- 
lRaturi, para. 73, p. 136. 
'&fassrs. Thulghel.is and Trivedi on Q~iestioll 9 (Divorce and Main- 

tenance, Appendis A). Mr. J. L. Sah sags that the practice has 
1)crome ol~qolete. 
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residence as n-ife in the house of a man. I n  exchange 
by mutual consent both the marriages are dissolved and 
two fresh ones formed in a single tra.nsaction, so that the 
children born after the exchange has come into effect a,re 
perfectly legitimate under Khasa law. Ethical sense 
should not get the better of legal principles. This custom 
which offclrds against delicacy and our notions of marital 
~*elationsl~ip slloms how hopeless it is to judge Kl~asa law 
by the canoils of Hindu law, which does not allow divorce 
and requires some ceremonies for the validity of a, mar- 
riage. Children wllo are unquestionably legitimate 
llndcr Khasa  la^^ nrould be mere bastards under Hindu 

DIVORCE .iND R13Jl:lR IIIAGE O F  KHASA WOMEN I N  TERRI COURTS 

In  the Tchri State divorce and remarriage of women 
are subject to a civil proceeding in the courts. 
No release is ~ a l i d  till confirmed by a civil court of proper 
jurisdiction1. Tl~c decision' in such ca,ses is based on 
Regulation 43 of 1.886 which lays down rules as to when 
a wife or n  l lid ow is entitled to reinarry and the condi- 
tions which slior~ld be fnlfillcd. The engrained doctrine 
of Khasn Inn- tlllat marital r igl~t~s  are rigllts of property 
is folly recogi~izcd 197 the courts in the Tellri State. NO 
widow can rc:lll:lrrj- unless she llns procured her relealse 
from the fntrl i ly of the dec,ensed :I~usband by pnjrinent of 
the marriagc rspensrs, a i ~ d  she is reckoned as assetss. 
It is necessary Ior the rcmnrriagc: of a n7oman that the 
-- ----- - -- 

'Raturr, p:m. 96, p. 172. 
'ICaturi, para. 88, 1) .  1G.4. 
'Raturi, para. 88, p. 166, I n  l;r.illsh icrritorp, too, in the past, when 

price for mido~vs wa,s lalien. s~ lch  releases appear to haye taken 
place before tllc patwari. Mr. A4tl;iilson sags "widens are some- 
times remarriecl but it i.; a ci\ il contra(-t, n ~ a d c  before the 
patwari and  i q  not held lo be very binding. Atliinson, XII, 255. 



previous marital tie should be formally determined. In 
some cases a ladawa (deed of relinquisl~ment) may he 
executed by the husband or his heirs, and the marriage 
expenses may be remitted. There may be no  heir^ of 
the deceased who are entitled to marriage expenses and 
the widow is then granted release. The main principles 
of the Tehri Regulation are as follo~rs :- 

1. Divorce can be effected by mutua'l consent, 
by application to the court. 

2. The wife, however, is entitled to divorce in 
the following rases ~rrithout the consent 
of her husband :- 
(a) Leprosy of the husband. 

( b )  Impotency. 

(c) Absence for 6 years, when he has not 
been heard of. 

(d) Cruelty. 
(F) Escornrnll~~ icntion from caste, apos- 

tacy and ;idoption of a rel i~ious 
order. 

(f) Lunacy of t . 1 ~  husband or imprison- 
ment for a long term or for life. 

The marriage expenses are payable to the husband 
in all these cases. 

When the marriage was a Kanyadan, i.e. by gift 
of the girl, Rs. 100 are payable as compensation to the 
husband, though no nuptial fee had been paid. The 
n ~ l e  is based on the practice of the Tehri courts and not 
ou any principles of Khasa law1. 
-.----- - 

'Returi, para. 90, p. 169. 



CHAPTER V 

PATERKITY AND SONSHIP 

DIFFERENT SORTS O F  SONS AMONG THE KHASAS 

T HE various sorts of sons recognized by Khns:l la\r 
are the following :- 

1. Asal, i.e. the son begotten by a man on his 
lawful wife, T V ~ I O  had not been married 
before to another person. 

2. Kanzasrrl, t l ~ e  soil begotten by a n ~ a n  on his 
lawful wife, who is either a widow or the 
divorced wife of another, i.e. the son of ,z 

Llhanti wife. H e  corresponds to what the 
Smriti writers call a Pnu.narbhava son. 

3. Son by a Ikthnla  or Tekwa, i.e. the son 
begotten on his wife with the consent of 
the husband, or on his widow with the 
consent of the deceased husband's ltins- 
men by a Tekwa. 

4. Jhantela, the son of the wife, i.c:. the sol1 
brought to the house of the Dhnnt by his 
nha.nti wife. 



5. Dllarmaputrs or so-called adopted son. He 
~7ill receive a det.rrile(f (.onsideration 
separa tlely. 

-4SAL AN11 KAMASAL SONS 

Tllc. Iin,~ic~>;r,l son in I<ll;tsa law took some time to 
yet full recognition of his rightful place before the courts 
in Xumaon owing to the odium attached to widow mar- 
riage and the absence of divorce among the Hindus for 
the last several centuries and to the idea that Khasa law 
was merely modified Hindu law. His status and that 
of his mother (the status that is of Dlzanti wife and her 
issue) was for the first time assured when Mr. Stowell 
said that the Dhanti's son "inherits equally with legiti- 
mate sons as a matter of course"'. Mr. Stowell's 
words : "the real question at issue in such cases is 
not so much (as it is usually put) whether illegitimate 
sons in Kunlaon can claim to inherit a proportionate 
share in the ancestrnl estate, as ~vhet-l~or the parties be- 
long to a genuine Brahman or Rajput caste or to a 
Iihasiya casteM2, shorn a clear appreciation of the 
customary law, n71lich unfortunately has been missed by 
Mr. Lall, 

There is no doubt that ilscrl and Kanzasnl sons in- 
herit equally to their father3 among Kha,sas. Their 
rights to collateral saccession are the same4. This is so 
--- 

'K.L.T.,  p. 52. 
'K.L.T.,  pp. 52-53. 
X J J . T . ,  pp. 57-53: R.R.C., (Colt].). paw.  12, PI). 1:&16: S : ~ I  Sinxh 

a .  Ram Pingh and others (I<. R., p. 9 ) ;  I<.L.('., para. 1.1. 

'K.L.C., para. 19. Mr. Lall calls Dlinnti's sons illi~git:mate, though 
11e objects to this word at one place. No illegitimate son s~.cceeds 
anlong thc  lihasas. They succeed becau~e their mo!hrr 1s a 
lawflil wifr of their father; unanimous answers to Qtlestion 10 

(1nheritnnc.e to Hissanari. Appendis A). See Ratauri, para. 113, 
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because a Dlzanti marriage is as lawful under Khasa 
Pa8nlily law as any other marriage. 

The re~narka~ble similarity between the customary 
law of the I(11ssas of our study and the a'griculturists of 
the Kangra hills is brought out in many respects. The 
observations of Mr. Lyall show the identity between their 
inarriage customs. I t  would be well to repeat here that 
there are sonx ethnic affinities between these people', 
and the cultural seclusion of both classes has been prac- 
tically the same. I n  ICangra those people whose women 
work in the fields contract Jlcinjara or widow marriages. 
Among these the son of any kept woman (provided she 
was not of impure race, connection with whom would 
involve loss of caste) would, by custom or past practice, 
share equally with the son of n wife married in the most 
formal manner . . . the Gaddis say that among 
them if a midow has been, as they understand it, lawfully 
obtained from her guardians in consideration of value 
given, then she is reckoned ;I wife, whether any cere- 
mony be performed or not. The feeling among the 
Kanets is the salme2. 

SON BY A TEKWA, FOUNDATION O F  PATERNITY 

Thc fact that n child procreated by another can be 
reckoned in I a~v  as the son of the deceased husband of the 
woman does not surprise those who have studied the 
custom of Niyog and the posittion of thc Icshetraja son 
in the Dllnrma-Sastra's. The son "begotten on the 

p. 203, and case no. 35, dattd 23rd June, 1909, Medhu 
a.  Tula Ram;  case no. 16, dated 14th April, 1908, Durge a. 
Mangal : case no. 120, datctl 17th Merch, 1910, Kedar Singh a. 
Dahb Sing11 quoted there. 

' A n t e ,  pp. 17-18. 
ZT~yall 's  Sett lement Repor t ,  pa.ra. 7 4 ;  Tnpper, Vol. II, 184. 
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wife" who llas been duly authorized occupies s ;nique 
position in early Hindu law. The son begotten by a 
man on his lawful wife, i.e. an Aurasn Ron, is the best, 
but after him the highest position a7mong the subsidiary 
sons is assigned to a Kshetraja son by a large number of 
S m r i t ~  and Sutra writers1. W e  have said that Tekm 
union is a kind of Niyog. The Hindu sages limit snch 
directions to a wife or widow to "times of misfortun6"' 
only. The c:~storn among the Khasas has secular objects 
in view. Tlre so-called "appointment" of a sonless 
\\-idow is not so frequent. The interests of the revcr- 
sioners in this case are against the "appointment". I ts  
primary purpose is to protect the interests of the minor 
children of the widow and give a male helper to her3. 
We have shown that the children by a Tekwa are affiliated 
to the deceased husband and inherit his property with 
their uterine brothers, and not the property of the Tekwa, 
a s  Mr. La11 believes they do4. The remarks of Mr. La11 
"Both she and such children have full rights in the 
Tekwa's property, if any" suggest that instances of 
such inheritance are pract ically non-existent . Thc rul- 
ing which has been more than once quoted on this topic 
denies such a right of inheritance and no actual instances 
are mentioned by Mr. Lal16. 

- - -  - 

' ,SPP Mapne, p. 81, for the admirable lbt which shows the respcctire 
position3 assigned to ~tconciary sonc by various writers. Gantsma, 
Vishuu. Vasishtlla, h ' lan~~.  Narada, Rancha and Lischita, Harita 
and Yarn:& all put the  J<sl>ctrai~ son secontl in the l i ~ t .  while 
Vrihaqpati assigne hiin the  eighth position : Baudhayana. I~e~r?ala 
and Yajnavnlkya give him the third position, and the secolld 
position to the son of an nppclnted dtanghter. 

'Menu, IX, 5s.  
',4nte, p. 93. 
" 4nte, pp. 9.3-100. 
"K.L.C.,  para. 44. 
Wirpal Singh r.  Partab Singh (K.R., p. 12). 
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AS we have seen under lihasa Family law n wornall 
is a mere chattel. The marital power is propriet:~ry in 
character. When a husband who is living comnlissioil~ 
a person to raise issue on his wife, the child is his pn,- 
perty by the rnere fact that the mother belongs to him. 
Tlie case of a widow is not so easy to comprehend. Tbe 
ownership of the llusband p~i , t~zci  facie ceases by the 
physical fact of his death, and his control is removed. 
His sonless widow and his estate were available to his 
brother. But if the brother does not toke possession, 
the widow by a fiction is nppareritly deemed to continue 
to be the property of 11cr deceased llushand till she i.; 
appropriated by his heirs. Primitive law does not go b;: 
scientific niceties, but contents itself wit11 rough certain- 
ties. The existence 01 some fiction of postllnmous con- 
trol in the case of a widow vho continlies to live in her 
husband's house appears from the fact that if the brother- 
in-law appropriates the wido~ri and takes her to his owl7 
house, the children born tlo her aftermrards are his 
children and not those of the deceased husbancil. The 
case of a widow with minor children is also intelligible 
a n  the doctrine of fictitious posthumous contl-01. 

JHANTELA OR SOX O F  THE DHANTI 

Where divorce and widow-marriage are freely 
practised, questions about the care and control of very 
young children who follow their motJ1c.1 to tlle house 

'A~tte, p. 97. See Mayne, para. GS, about {he  i11eoi.y nf paternity 
among t'he Hindus, and paras. 70-71; in the case of a widow ~ I I C  
11n6bantl was probably considered by a fic.tio11 aA sl11.viving in  her. 
Manu, IX, 45, thc hnnband i q  declared l o  bc onc \\ it11 the ~ v ~ f ( ' :  
Ratnri,  para. 99, p. 175 .  w11ei.e the f a c t  that "tlic widow is in 
])osscssio~l of the 111isb::ntl'q est:btal' is addocttl l o  support the c1ai111 
nf the 'I'eltrvs's son.; to t ! ~ c  estate of I l~ r  tlcccasetl husband 7 4  

I<slletraja sons. 
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of the second llusband must ircquently arise. Tllc 
position of such sons under Khasa Family law requires 
careful consideration, as tlle matter is of practical interest 
in the daily life of the Khasas. T h i ~  problem 11as k e n  
solved by the Khesas in s simple and natural manner. 
The child is reckoned as a child of the second I ~ U R ~ ; Z I N ~  
and inherits equally with his other wns. 

Mr. Atkinson notes that the "children by a first 
marriage who follow the mother to her second hushand's 
house lose their paternal inheritance, but are entitled to 
succeed to their step-father's propcrty equally with their 
step-brotliers, his children of t1lle second mnrria'ge' ' I .  

Question 4 (Inheritance, Appendix A) mas expressly 
directed to find out the true rule on this subject. Mally 
correspondents are against the affiliation of a Dhanti's 
son by her former marriage to the second husband, and 
say that the boy will get a share in his natural fathcr's 
property2. It seems to the writer that opinion in this 
case has outweighed the real usage. It is undoubted that  
t l ~ e  child in such cases does not inherit to his natural 
f,ltho., and to say that he will so inherit is the expression 
more of s pious wish than of actual practices. 

'Atkin~on,  XIT, p. 11s. The remark is primarily made in connection 
mith the Rhotipas, but in order tto avoid repetition about the 
Khasas, he fi11011.s that the rule is applicable to the Khasas by 
satin,: "It should be mprilioned here that mhat hee been writtcn 
about the remarriage of nridows among Juhari Sakpae applied 
rqlially to remarriage of all thc ordinary K h a ~ i y a  Rajputtanis." 
p. 119, and Mr. Atkinson does not deal mith thiu topic in con- 
rlect~on u - ~ t h  the h'hasiyas of Kurncbon or Garhwal. 

=Mr. Gnil.ola say8 that the bop 1.2, n~urslly adopted, bnt no affiliation 
takes place. Mr. R. D. Joslli says that the secor,! I~r?absnd In 
many case0 makes a concession In favonr of the child and grant0 
him a ehare of his property, b ~ ~ t  lhere is no question of affiliation. 
Mesare. Jwyal, Pent  and Sah Bay that he will inherit to hie natural 
father. 

'Mr. Lall ,  who conducted the enquiry throllghout the division, (lops 
nni secli to have folind an1 ~nstancc of ~ucl1 i~~lleritancc l o  the 
natural lalhcr. Hc ~ a y s  " S ~ I C ~ '  children nafnrslly do hot sncct-ecl 
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The observations of Mr. Atkinso~l receive support 
from the answers of Messrs. Thulgharia and C: . N. Joshi 
$0 Question 4 (Inheritance, Appendix A)', which go to  
show that affiliation to the second husband of young 
children is undoubted. 

The remarks of Mr. La11 on this subject are interest- 
ing :-' 'There are numerous instances of Jhantelas, as 
there must be in a country where it is common for a 
woman to leave one husband for another. Such children 
naturally do not succeed in obtaining anything from their 
own fathers whom their mother had deserted. On the 
other hand, the new husband of their mother nearly 
always feels some interest, if not actual responsibility, 
for them. I n  cases where he gets no children of his 
own he often adopts the Jhantela as a son and gives him 
his whole estate. And even when he has sons he does 
not leave the Jhantela quite unprovided, but gives him 
a part. Indeed, instances are not uncommon where he 
has been given a share equal to that of the sons. I t  is 
aifficult to say how far these instances constitute or in- 
dicate a right to inherit. I do not go so far as that, but 
merely conclude that a Jhantela has a sufficient share in 
the foster father's property for his or her maintenance"'. 
Mr. I ~ a l l  concludes that a Jhantela is only entitled to 
adequate maintenance till majorityS, in spite of the "not 
uncommon instances" of equal inheritance with other 
- .,-- 

in obtaining anything from their own father whom their mother 
had deserted". K.L.C., para. 283. 

'Mr. Thnlgharia says :-'The unweaned child will be considered as 
legitimate son of the second hneband, but the weaned eon will  
not be so considered". Mr. G. N. Joshi :-"Unweaned and wesned 
child is considered legitimate if marriage expeneee are paid to the 
former husband. There is no age limit." 

'R.L.C., para. 283. 
.'K.L.C., para. 31. 
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sons. The words "It is difficult to say how far these 
instances constitute or indicate a right to inherit" 
are suggestive of the public opinion on the matter during 
his enquiry. Backward Khasas would regard a Jhantela's 
succession as a matter of course, while cultured Kl~asas 
would wish to get rid of antiquated practices and explain 
equal inheritance as a concession rather than a right. 
Those influenced by Brahmanism would also wish to 
stop divorce and widow marriage. We are concerned in 
this study with the actual usages of the Khasas and we 
find that a Jhantela inherits equally with any other 
legitimate son. 

Mr. Raturi tells us that in Rawai and other places 
the custom is to assess a price for the child in the womb 
or for an unweaned child in addition to that of the 
mother. If the husband or his heirs do not want to keep 
the child they release the woman with the child, and 
when she remarries, the unweaned son or the son born 
in the second husband's house inherits equally with his 
other legitimate sons; such a marriage is called "Spu,n 
chela Biyah" ,  i.e. marriage together with the child'. 
There is a remarkable agreement between this statement 
of the customary law and tha't given by Mr. G. N. Joshi's 
informants. 

Mr. Lall's rule that a Jhantela is entitled to a,&>- 
quate maintenance from the foster father or his estate is 
purely arbitrary. He  is either reckoned as a legitima'te 
son under the Khasa law or has no locus standi. Mr. 
Raturi clearly states that such a son as a matter of fact 
inherits equally with other sons of the second huaband. 
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The* stiite~nent is entitled to g.reat weight wllen we re- 
member illat his book is published under oficisl authority 
for tile guidance of caurts in the Tellri State. He is 
supported by Mr. Atkinson's authority and two answers 
on Question 4 (Inl~erita~lcc). The actual practices of 
t11c: Ii!~asss observed by Mr. La11 point to the same con- 
clusion. The child gets no share in his father's estate, 
and rnnny instances of his equal inlleritance wit11 the 
other sons of the secoild husband were noticed by Mr. 
Lall. W e  are not told that there were cases in which 
such a child was excluded from equal inheritance. Mr. 
La11 serms to think that these cases probably constitute 
or indicate a right to inherit. hut for some unexplained 
reason he urss not ;~i3cj)ilred "to go SO fair als that," and 
so evolved a rule t l ~ h  they are entitled to adequate main- 
tenancc only. Khaqn Family law rccognised a Jhantcla 
as a son, though opinion is growing in some places 
ayainst 7 the recognition of such n right. Opinion, how- 
ever, is not custom; it is only custom in the making, and 
the material on which custom is fashioned by practical 
assent'. So long as actual in~ta~nces  of :I .Thoi~t~Tn'r es- 
c,lusion from the second husband's estate and ndrnitta~lce 
to a share in his own natural family arc not forthcoming, 
it cannot be said that the rule about his afiliation, for 
purposes of inheritance, to the second husband of his 
mother has been abrogated. This study is not confined 
to the customary law of the Khasiyas in the Rumnon 
division only, but attempts to find out the legal concep- 
tlions and practices of the Khasas in all the Himalayan 

'L, Grav, The natiire and sources of law (1921), p. 285. Custol~l 
i~ not opinion. it i~ nrart.ice. Custom ig whal: rn?n do,  not, what 
thag think. The opii~ion of a, commu~~ity as to  what  2, man onght 
to do is not based ou custom, unless there is general practice. 
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districts. I t  may well be that the U a s a s  in one district 
or village have done away with primitive practices. It 
is the essence of customary law that the people themaelvcs 
shape it ant1 the pressure of advanced public opinion i~ 
reflected in actual practices. No cu r j t o l~  call be changed 
by illere intent and the change inlist be manifested by 
actual usages. 

During the trailsitional stage ol a peol~kc alowly 
emerging from primitive thought to modern conceptions 
the task of a Judge must be very delicate. H e  sllould 
be on his guard not to confuse the mere shadom~s of past 
practices with liring customs. A11 ancient usage may 
have become a thing of the past in a society emerging 
into new forms of life-a tradition rather than an exist- 
ing rule.' The grave risk of sanctioning by judicial 
decree an obsolete practice ought to be avoided as much 
as tlie abrogation of a living custom by importing legal 
and ethical collsiderations n~hich are foreign to the people. 
So far the writer can see, a Jltantela is generally recogniz- 
ed as a son among the Iihasas of the Himalayan districts, 
and on this view the party which alleges in court that the 
practice is obsolete must make out that contenti011 by 
giving at least some instances of his esclnsion from 
inheritance. 

PADUA V .  BHA WAN SINGH 

Padua v. Bh,awan Sing11 rind others2 throws some 
light on the position of a bhantela son. Ja-sa was the 
- - --- 

'E.g., in Pnnjab Picl~logs  (step-sons) are not recognized as heirs, 
Rattigan'e Digest ,  para. 10, p. 20. In Kangra distiict, too. the 
rule is tlie same, see Lgall's Settlenlent Report. para. 74, and it 
is said, hon-eyer, that the child of s n  enciente bride is not 
Piclrlacl, so 1l:ai i f  the child is 1,ol.n in the second l~nsl~anil 's h c a * ~ .  
he is regarded a s  his son. 

'(First appeal no. 10, dated 19th Angnst, 1886) E. R., P. 7. 
1 2  
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son of Bhawan Singh's Dhanti wife by a former husballd 
His  father was unknown, the woman came to Bhawan 
Singh's house as his Dhanti with her son Jasa, who was 
treated as his own son by Bhawan Singh. No formsli- 
ties of adoption took place. Pa,dua was Jasa's son an(] 
claimed a right to collateral succession. The claim was 
contested on the ground that "his father was supposed to 
be illegitimate." The suit was dismissed by the lower 
court, but was decreed in appeal on the ground that "Jaaa 
was practically adopted by Bhau~an Singh. Such adop- 
tion is all that takes place in these hills; except a'mongst 
the inhabitants of large towns and rich people the 
formalities required by Hindu law are never gone 
through"'. The courts in this case looked to Hindu lam 
for guidance and regarded Jasa as an adopted son. 

Adoption by its very nature affects the rights of in- 
heritance of the natural heirs. The adoption of a stranger 
introduces an alien into the village community. Some 
formalities, whatever their nature may be, are therefore 
found necessary for the purpose by the people who allow 
adoption2. There is something decidedly peculiar in this 
adoption without any formalities. The learned Judge 
who decided the case must have been struck by the fnct 
that Jasa was deemed Rhawan Singh's son and was treat- 
ed as such. He  tried to determine his position under 
Hindu law and said it was adoption without any formali- 

'K.R., p. 9. 
'8ander8, 41-48, A pnblic character was always attached in ancient 

Roman law to so important a n  alt,erat,ion in familie3 aR adoption. 
Mancipntio and irt jure cessio were needed for adopting a person 
alieni j lui .~ ,  while arrogatio was jealously matched by the pontificee, 
Sanction of Curio was probably necessary for validity of ~dopt~ion. 
Roe and Rattigan's Tribal  l a w  (1895), 22-23, 94-95; Mayne fol 
ceremonieu of adoption, paras. 150-152; Hastings, Vol. I, paras. 
5-6, p. 106. Among thc Chinese the ceremonies are religiouh 
p. 107; for Greeks, see pares. 5 ,  108. 
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ties. I t  is undoubtedly adoption in a wider gcllse tll;lu 
this term carries in Hindu law, and are sllould Bay t h ; j  
it is not invalidated by the existence of tlie other so116 
of the adoptive father. 

EQUITY IN FAVOUR OF JHAKTELA 

.4 rule which under present conditions seems 
peculiar and incomprehensible, ceases to be so if we look 
to past conditions among the Ichasas. Marital rights 
were rights of property. The normal thing was for a 
woman to change husbands only when the marriage es- 
penses had been paid over to her first husband or his 
heirs. The question of young children, who need 
maternal care, requires solution. The child cannot be 
separated from its mother when very young, and has to 
follow the mother. It would be a worry to its natural 
father or his relations to keep control of such a child, 
and it would also prejudice its chances of safety. There 
is nothing unreasonable or unnatural in the arrangement 
that the natural father or his heirs should release their 
dominion over the child in such a case. In the case of 
a grown up child or a child whose bringing up would not 
cause much trouble, the father or his heirs would like 
to retain it, for both male and female children are a 
source of wealth. A child of 6 or 7 years among tbe 
agriculturists proves his utility by looking after the 
cattle and doing odd jobs. A girl fetches a bride-price 
even at the present day. A son and a daughter were 
both liable to be sold by the father and the right was not 
exercised sparingly1. Conjugal or parental affection has 
not been a strong point with the Khasas in the past. 

'At,kinson, XI,  685. In June, 1815 the treneit d11t'y on t,he gale of 
children was given up end the practice aboliehed, "but it 



A JI~antela is removed from his natural Itin, with his 
mother, tlo another kin. H e  grows up there and becomes 
a part of the village brotherhood. If we go back to  time^ 
of inter-tribal mars, he would probably fight for the village 
of his adoption, possibly even against the people to whom 
he belonged by birth. The equitable sense of the village 
community ~ ~ ~ o n l d  be in favour of recognizing his cla'im to 
share the property of the family wit11 whicli his fortunes 
had been joined and he naturally got a place in the family 
law of the Kha'sas. Customary law grows from the com- 
munal sense of right and wrong. There is no dishonour 
in divorce and widow marrialge among the Khasas, and 
the moral sense of the community is not violated when a 
Dhan t i  comes with a very young child to her second hus- 
band. We  have seen that fictitious affiliation is recogniz- 
ed by the ICllasas in the case of a Tekwn. There is no- 
thing to offend delicate sensibility in this custom of 
Jhantela son or " S y u n  chela Biynh". It is merely a 
sort of adoption which may take place, nltllough there are 
other sons too. Let us also remember that be,ing in the - 

position of a son, he could have been sold like other sons. 
If the child is a girl, her adoptive father taltes the bride- 
price. As we have seen she is regarded a s  n daughter of 

continued in a mitigated degree. According to Mr. Glyn, in 
1882 (Atkinson, XII, 512), the Government thougl~t that no enact- 
ments were needed to protect the children a i d  the natural affec- 
tions of the parents might safely be relied upon, b n t  it con- 
tinued and flourished, and in  1837 the Commissioner reported 
'8lavery in Kumaon appears to be hereditary'. . . . . The 
recognit'ion of slavery by the courts is confined to the sale of in- 
diriclnals by their parents", XIX, 513. Mr. Moorcroft refers to 
the i~nmenlorial practice of sale of children and was told that 
people practised polygamy to raise money by the sale of children. 
Moorcroft end Trebeck, Travels in t h e  Himolo rlon Protli?lreq, 
p. 1.5. See Freser 's Jotir~zal, p. 210, and Hanlilton's Arepol, 235, 

-for sale of sons into slavery in Nepal. 
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the family to such an extent that die cannot be married 
to a son of the adoptive father by anotllrr n~onlnn'. 

JHANllELA SON, A RELIC O F  YRIMIl'IVE IDE-SS 0 V  P.4'll:TINITY 

A custom call llardly be well appreciated if  \ye look 
to present conditioils alone. I t  take6 its origin in d i u ~  
antiquity under, one may say, semi-barbaric conditions 
of life and thought. Paternity by procreation may seem 
natural to us, but it was not so with the Hindus a t  t l ~  
time of the Dharn1a'-Snstras. Adoption is st1ill recogniz- 
ed in Hindu law, n-llerr leg81 paternity is est,ablishetl 
without physical paternity. The recognition of bAante1a.s 
among the Khasas is due to an easily dirsolul~le maritnl 
tie and to the proprietary nature of marital and patern~,l 
rights, and it supplies a solution of the diffic~lt~ies about 
an infant's protection and nourislllnei~t in case of remar- 
riage by a dil-orced woman or widow. 

6 c W e  are told that in early Arabia young childre11 
whom a wonla11 carried with her to the house of a hus- 
band and wllonr he brought up were often incorporated 
with his stock". This was usual where tlle children 
were not the offspring of a ba'ul marriage2. 111 b n ' o l  
marriage the wife used to be purchased or acquired by 
capture, the marital rights of the husband created a do- 
inillion over llis wife, the disposal of her hand did nct  
belong to the moman but to her guardia,n3. "When 
she got leave froin her first husband's people to marrv 
into another Bill, i t  n~ould be a matter of contract m h e t l ~ c ~  
she sllonld t1ake her cllildren with her, I ~ u t  an infnnt  could 
not conveniently be separated from its il~other, aud would 

'Ante ,  p. 134. 
2 K i n ~ l r i p  awd m a r r i n g e  in Earltj Arab ia  (1903), p. 136. 
3Kinc l l ip  and n t a r r i n g e  in Earl3 Arabia (1903), p. 121. 
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therefore bc usually brought up 'in the lap' of the 
second husband" '. There is in fact a proverb in Mai- 
(tsili "If tltou dost not beget sons, sons are begotten for 
thee", which is said to be applied to a man who marries 
a, widow with ~,l l i ldren~. 

Of the tmel17e kinds of sons which were recogilized 
iunong the early Hindus eleven need not be or pllysically 
cannot be the cllildren of their legal father. The nearest 
approach to a Jltantela in Hindu lam would be the 
Sahodhu and 1icr)li)lcl sons of the Dharma-Sastras. Saho- 
d h a ,  or son received with the wife, was the child of the 
pregnant bride3. A Jkantela is not a child in the womb 
at the time of the ma'rriage, but is n~ostly an unweaiied 
child. The recognition of these soils in early Hindu law 
is not to secure by some means a son for spiritual benefit, 
*l,nt follows from primitive ideas of paternity which rested 
oir pcctrin-potcstus. Tllc spiritual efficacy of n snbsidi:rry 
son is poor according to Manu4. The theory of paternity 
must be sought elsewhere. Both Ni~rnda a'nd Mano5 
nre involved in an elaborate disquisition whether paler- 
nity arises by procreation or by ma,ritnl ownership, and 
Manu comes to the conclusion that "the receptacle is more 
important than the seed"' and both of tllein draw a8nnlo- 
gies from calves hegotten on one owner's cow by another 

'Kinship oud  ? ) l c ~ ~ r i a g e  i t ~  E a r l ! ~  Arabin (1903), p. 137. 
'Ki-nship awl n~arriage in Ea?Z!y Arabia (1903), 1,. 138. 
331anu, IX, 160-173; Geutama, XXVITI, 33; Vasishthn, XVII, 27. 

V a ~ i e h t l l ~  gives preference to a Sahodhn over a n  adopted son 
(XVU, 28). The adopted son that has not been received with 
the bride has an inferior position in thc list of ~econdmry son5 
"who are not heirs but kinsmen." 

'M~nu, IX,  161, The case of a, man who tries to pass the gloom of 
next world ~ ~ i i h  the help of substitntca for a son i~ coinpored to a 
man who tries to crose a sheet of water in a n  unsafe boet. 

"IIanu, IX, 39-44 ,  48-55; Narada, X I I ,  56-60. 
"Manu, IX, 52. 
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owner'a bull and say that the calves belong to the owner 
of the cow'. 

The legal paternity over the children of a woman, in 
the absence of a contract to the contrary, rests with the 
husband of the woman2. It is immaterial who begot 
them. I n  the strong patriarchal family of the early 
Hindus, where the son did not acquire any property for 
himself, it was necessary to determine the proper patria- 
yotestas over him3. Patria-potestas determined the pater- 
nity in Hindu law. It may arise through dominion over 
the mother of the child or through transfer of potestas. 
A person who is not under power may put himself under 
potestas and he is reckoned a son (Svayam-Datta)'. TIIP 
case of a Kanina son holds the key to the mysterious 
paternal relationship in Hindu law. The child of the 
unmarried damsel in her father's house was called (z 

Kanina. He was the son of his mother's father aH long 
as she remained unmarried, and the moment she married 
he belonged to her h u ~ b a n d , ~  because the dominion over 
the mother was transferred. A similar legal conception 
of paternity to that nrllich recognizes Kanina and Sahodha 
- 

IMznu, I X ,  50; Narada, XI I ,  57, Thc story of Bndhs's birth given in 
Vishnu Ptirana i~ illuminative on queer conceptions of paternity. 
Boma eloped with Vrihaspati's wife Tare. When ehc wee reatored 
to her husband, but was pregnant, she gave birth to Bndha; both 
Soma the adulterer and Vrihaspati the hushend claimed paternity. 
On Tare's admission the paternity was fised in Soma, but Vr ih8~-  
pati's claim is suggestive and t l ~ e  deci~ion reflect8 the improved 
aotions of paternity when the Purana was a,rittcn. See Wilson's 
Yishnu Plcrnna, Book IV ,  Chap. VT. 

'Mepne, paras. 69-70. 
W a n u ,  VI I I ,  416, A wife, a son and n slave, theee three are declered 

to have no property. Tlle wealth which they carn i~ acquired for 
him to whom they belong. 

'Manu, IX ,  177. Comparr Arrogetio in Rornan law. 
'Menu, IX, 172;  Vasishtha, XVII,  99-93; Vishnu, XV, 10-49; 

Yajna Valkya, 11. 120: Baudhayana, IT, 2, 3, 94-96; Vishnu, Xv, 
l a ;  and Manu, I S ,  172, expreasly rueu~ion that Kanina son 
belongs to the man who afterwards marries the mother. 
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sons is met with in the case of a Jl tantela.  The infant 
soil of the Dhanti gets a place in the social polity as a son 
because his natural father or his heirs have released their 
dominion and accepted the price for the wife or widow 
and have also been compensated for the loss of the child1. 
He is the son of the second husband of his mother, as 
both of them are ~ulder his power. The man who has 
dominion over the mother is father of the child, if there 
is no otlrer person who claims a higher patria-potestas 
over him. I n  the case of a Y h a n t e l a  the potestas of the 
natural father should be formally released, according to 
the rules of customary law, i.e. the marriage expenses 
sllould be paid to the former .husband. When this is 
done the son is the property of the second husband, and 
paternal relationship arises by transfer of potestas. 
Among the Khasas, as in many other a'ncient societies, 
"paternal power and protecti~e power are inextricably 
blended togetherw2. We are in a position to appreciate. 
the observations of the eminent Jurist when he says "In 
trnth, in the primitive view relationship is exactly limit- 
ed by pa t~ ia -po tes tns .  Where the potestas begins kin- 
ship begins and therefore adoptive relatives are among 
the ltindred. Where the potestas ends kinship ends, so 
that a son emancipated by his father loses all rights of 
agna t ' i~n"~ .  I t  is on this idea that a Jhanteln gets recog- 
nition amoilg the strongly pntri;lrcl~al Khasas'. The son 
has heen emancipated by lris nntuml father and adopted 

'Maine, Early law ancl c r r s t o ~ n ,  p. 08. 
'Maine, Ancient l a u ,  p. 155. 
'Naracla, XIII ,  45, ' 'The son rcrc~ived with the wife is illei~tioned by 

Xarnila as fifth in the list of snbeidia1.y ~017s and is a 'Irinsman 
ancl heir'. W e  lnap ndte that  Xarada ~.ecognizes divorce and 
widom m&rriage." 
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by his mother's second husband. There is no prohihi- 
- 

tion of sncll adoption, even if the father llas already 
other sons. Probably in early Hindu law the rule a b u t  
the acquisition of subsidiary sons by adoption was the 
same. Sunnhsepa's story is to that effect1. 

I n  Patriarclial Rlome the family was originallr 11;lsed 
not on marriage or relationship, but on power2. The 
position was the same among the early Hindus. "Ac- 
cording to the ancient conceptions of family relationsl~i p 
among the Aryans, a child must be under the pntriu- 
potestas of some individual, and paternity ;urosck (1) 
through dominion orer the mother of the child and (2) 
through transfer of patria-potestas from t l ~ e  natural 
parents by gift or sale or by the consent of the child 
when freed from the patria-potestas of the l~arents either 
by reason of their being dead or by reason of their hav- 
ing cast him offo3. The fatherhood principle in a patri- 

6 < archal system ainong primitive tribes centres on pro- 
perty, for the law of marital union (lepends less on the 
la!w of relationship, not to speak of affection, than on tlie 
law of property and anthoritf"'. It is this idea of 
marital property ol-er the vroman and pnfria-potesfas 
over the child that determines the paternity of Jlrnntela. 
The social necessity of protecting the child made his fic- 
titious affiliation in a stranger kin inevitable. The primi- 
tive IChasa who decides his legal problems 11y linman 

'Snnahsepa was sold by his father as a ~ i c t i m  for linman sacrifi,.r. 
He was saved and adopted by Vismamitra, who had alresdy 100 
sons of his own. For his recognition as a son, see T'asishtha,  
SVII, paras. 32, 35, a n d  Mas Muller'e Histor!/  of Ancien t  Sa11.q- 
lirit L i tera ture ,  pp. 40-16 and 673-588; see  IInndlik, 454-455,  
for another instance fro111 Pajurveda where Rislli Atri gaye away 
a11 his sons. 

'01-tolan, paras. 45-46 ,  pp. 461-462. - 
" e n ,  Hindit  J ~ t r i s p r t r d e ~ ~ c e ,  234. 
4T'~nogradoff, Historical  . T u r i ~ l ~ r l r d a t ~ r e ,  Vol. 1, 197. 
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11amio1ls and ~vesknesses finds ilothing unnatural in the 
rule. It seems simpler and more natural to him that a 
person should illherit to the foster father, with whom he 
 ha^ lived', rather than claim inheritance from or through 
his natural father to whom he and his mother had been 
lost. 

'See Geutamo, XVIII, 14 ,  "a Kshetreja son being reared by the 
husband be!ongs te him". The same analogy can be applied to a 
Jhonteis. 



CHAPTER ,VI 

ALIENATIONS O F  PAMILY PROPERTY 

PATRIARCHAL PAMILY AMONG THE KHASAS 

M R. Mayne begins his discussion on the Iiilldu I : I ~  
of property wit11 the pertinent ol)sc.r\-at ions ' 'the 

student wlio wishes to understand the H i ~ ~ d u  system of 
property inust begin by freeing Iris mind II-on1 all preriolls 
ilotions drawn from English law. They \vonld not only 1 ~ :  
useless, but misleading' ". In  our study of lilr nso propel-t v 
law a similar warning is needed against the Brahmanisc(1 
property law of tlre Hindus. W e  1ra1.c. seen the cffrct o f  

reliance on Hindu law in Fateh Singh r. Gabnr Sinqh' ,  
when a perfectly valid marriage under the Iclrnsn law was 
not recognized by the courts. The pecaliaritiecl of Khasn 
property law mere not fully appreciated bp Mr. Lall, wlro 
nlistakenly looked for analogies in the Mitakshaxa or 
Dayabhega. H e  came to the coilclusion that family land 
is held in Knmaon in the same may as under the Daya- 
bllnga!, that the son llns no share in the family property 
until his father's deatll" and that the father can transfer 
the a~~ces t ra l  property in t e r  riuos in any way he likes4. 



Tlie W-asa family organization is cllaracteristi~all~ 
patriarchal, though the despotic authority of the peter- 
falnilias has substantially changed now. The patrinr- 
cllnl family may be defined as "a group of men nild 
women, children and slaves, of animate and inanimate 
property all connected together by coinmoil subjection to 
the paternal power of the chief of the household' ". This 
"group of natural or adoptive descendants held together 
by subjection to the eldest living ascendantw2, of course 
illeludes the wives of the male members among the Iiha- 
sas as it did among the Romans. The essence of patriar- 
chal social organization is the suprenle authority of the 
eldest male ascendant3. This family organization was 
seen in its primitive purity ninong the Rl~asas  before the 
advent of British rule. Tlle father n7as the despotic head 
of the household and ]lad his sons "under his power". 
Besides being owner of the personal effects, he mas lord 
of his wife, children and slaves. He coulcl sell a11 of them 
in the same way as any other movable property of the 
family4. Slavery n7ns abolished soon after the British 
occupation of Kuniaon and sale of wives and children was 
stopped. The atrocions custom of burying d i r e  or 
throwii~g away a child born under evil stars (Moo1 
A417ishatrn) was also found in these hills and i t  sh'oms tlie 
nnl imited extent of parental antliority5. 

'Maine, Vinage eornntunities, p. 15. 
aMaine, Enr1~  History of insiitutions, 116 : Alzcie~lt law, 141. 
'Maine, Earl!/ Law and Custonz, 196;  Ancient l n v ,  192 141, The 

patriarchal anthority of the chieftain is as ne~,t,$sary an ingredient 
in the notion of the family  group as the fac, (or assumed fsct) 
of iis having spruug fro111 his loins. 

'Ante, p. 111 (foot-note) abont wife, and p. 179 (foot-note) nbont 
children. 

'Ratnrl, p 64. 
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I n  primitive times every possible care is taken to 
secure tlie continuity of family orga'niza,tion. "There 
~ v a s  110 compelling reason for dissolving it in connection 
with the death of a particular member, even if the mem- 
ber in question happened to be the ruler or manager of the 
col~ce,ri~ ' ' . Tlle death of the father or any member 
does not affect the corporation. At an early stage in a 
patriarchal society ~vllen the father is dead the eldest son 
becomes the head and manager of the family. We llare 
survivals of tliese conditions in the custon~ of Jeth.on 
(excessive portion of the eldest son)*. The omilersllip of 
the family property vests in the joint family as a whole. 
I t  does not belong to the individual members collectively. 
''It does not belong to the members of the family as part- 
nership property belongs to partners, but as collegiate 
property belongs to fellows of a collegew3. The mem- 
bers a$t this stage have only a right to maintenance and 
not a defined share4. Economic a'nd social forces operate, 
however, tonlards individua,lism and the consequent dis- 
integration of the c,orporartion. 

The polyandrous Khasa s form a joint-famil y . Alr 
the brothers hold their land, goods and wives jointly. If 
one brotlier dies the others take his interest by surviror- 

'Vinogradoff , Historical J!rrisprudence, Vol. I .  261 ; Maine, Ancient 
law,  p. 135, "Corporations never die and accordingly primitive 
law considers the entities with which it deals, i.e. patriarchal or 
fanlily groups, as ~erpetua~l or inextinguishable." 

'Post, pp. 281-282. 

Vir William Ma,rkby on "Indian la,w" in Ency c lophdia  Brftannica 
(11th edition), Vol. XIV, p. 436. 

Vinogra.doff, Historical J11rispr1~dence. p. 965. The aim a,nd essenca 
of the arrangement (joint-family institution) is to provide the 

means of subsistence for its members. 
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ship'. Their custoinary law is noted in l ) ~ s t o o r - u l - ~ ~ l  
(Record of customary law). We are chiefly interested 
in the family law of the non-polyandrous Kllasati who 
form the large majority of the population in the Himala- 
van districts. Among them the family organization on 
the death of the father is observed to be weak and the 
main incidents of the Mitakshara joint-family are not 
found . 

No one who observes the Khasa agriculturists of our 
study can fail to notice that brothers separate in food and 
cultivation pretty soon after the death of their father and 
sometimes in his lifetime2. The land continues to be 
entered jointly in the revenue records for a length of 
time" but the members live separate from each other. 
Man is the creature of his environments, society adapts 
itself to its economic necessities. About 90 per cent. of 
the people are agriculturists with small estates. The to- 
pographical conditions of the country require constant 
individual care of the fields and much expen'diture of 
labour. Joint property is proverbially ill-cared for4. It 
is an advantage to separate as soon as possible and to look 

'after the plots independently. The customary right of 
extending cultivation on unmeasured land also helps 
towards a separation5. Human nature being as it is, 

'Dehra Dun District Gazetteer, p. 90. 
'K.R.C., p. 12, "The tendency of the joint-family in the hills is to  

separate". See Ratnri, p. 582, Partition of land sometimes 
talres place in the lifetime of the father end i t  is quite common 
after hie death. See also Rsturi,  p. 437. 

'K.L.T., 42-43. 
  up re ti,,^. 175. (1) Sajhi balcaro Iaga ni khawa, i.e., even e leopard 

does not care to kill e goat (being lean) which is owned jointlr: 
(2) Sero bago sero bago maneka mero lag bago, i.e. the irrigated 
plot wee washed away and so a little of mine mas aleo washed 
away. 

*K.L.T., 140-141. Goudge's Report,, p. 12, "holdings may be increased 
in the hills by reclemetion of the adjoining waste." 
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a man wants to appropriate the fruitfi 01 his individual 
labour to himself and his children. Where proprietor- 
ship mainly consists in dividing the rents separation may 
not be economical, but where individual labour is con- 
stantly needed the motive for separation would be strong. 
We may also notice that joint families are strong in 
Southern India where Dravidian influence is the highest1. 
It may be that an infusion of Dravidian culture  ha^ some- 
thing to do with the stability of the joint-family system 
among the Indo-Aryans who settled in the Gsnp t i c  
plains. 

Whatever the causes may be2 we find that family 
organization after the death of the father is weak and 
individualistic among the Khasas. In such a society two 
novel legal ideas were introduced. A hissadari right 
came to be transferable by sale3 and women ceased to be 
'disposable property. Customary law had to adjust itself 
to these changed conceptions as to ownership of land and 
position of women. The weakness of the joint-family 
made it easy for a brother or nephew t+o he reckoned an  
independent owner wlio could sell his nominal share in 
the family property. "In the hills," said Mr. Paurn, 
"the Shikmi hissadar4 haa always been permitted to 

IMeyne, para. 8, p. 6. 
'See Maine, Early Law and Custom, 5441, " I t  has beell observecl, 

where joint-families are abundant, the village organization i~ 
weak and village commnnibies rare." Bhattacharyga, p. 80, joint- 
families are posterior to village communitiee; Tnpper, Vol. 11, 
p. 60, "As the village dissolves, the joint-family is one of the new 
forms which may be assumed by ite component materialu". If 
we accept these dicta, the existence of village commnnitiee among 
the Khasae may a l ~ o  in a way explain t,he weakneee of joint- 
family. 

*Peuw, para. 36. 
'Shikmi or Shikmi hissadar-a joint. hiesadar with the rnan in w h o ~ e  

name the family ehare stands recorded; the Shikmi ie usl~slly 
the younger brother or nephew. E.L.T., p. viii. 
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exercise lull proprietary rights over his nomiual share of 
the inheritance alld to claim that his portion shall not be 
held responsible for debts due from the manager unless 
he is specifically mentioned as liable in the decree"'. 
I .  Stowell, too, notes that the unity of the joiilt Hindu 
family is less strictly observed in respect of alienations 
in the hills than elsewhere2. The community conteuts: 
itself with the more honest expedient of getting back 
land sold to an outsider by means of pre-emption" The 
position of the widow was determined by simply allowing 
her to represent her deceased husband at the time of 
succession when he left no male issue4. 

The result of these innovations and different prin- 
ciples of succession llas been that the main incidents of a 
Mitaltshara joint-family are not found among the I<hasas. 
Under the Mitakshara the death of the common ancestor 
or head of the house gives rise to the joint-family5, which 
is a corporation in which all the members possess agnatic 
affinities. So long as the family is joint, "no individual 
member of that family, while it remains undivided, can 
predicate of the joint and undivided property that he, 
that particular member, has a certain definite share'j6. 
An undivided co-parcener under the Mitakshara has no 
right to dispose of his shalre in the family estate. Mr. 
Mayne points out that the theory of the ~ i t a k s h a r a  lam 
is clearly against such a right as under that lam 

- - -  

' P a m ,  p. 43. Mr. Panw, rightly t h i n k ~  that sale was not permitted 
under the Garhwal Rajas, and the reEerence to Shikmi hissadar'~ 
right of alienation relates to the cllstorn since the Fritish rule 
See Pauw, para. 36. 

X R . C . ,  para. 10, p. 11. 
'K.L.T., 4 5 - 4 7 .  
41<.I~.C. ,  para. 15 (c) ; Pc;st, pp. 283-284. 
6Mayne, para. 231. 
"Approvier v R a ~ m  Subb~  Aiyan, 11 M.I.A., 89. 
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!.'all the co-parceners are joint owners of the property, 
but only as members of a corporation in which there are 
shareholders but no shares.' So far as the courts in 
Bellgal and the United Provinces are concerned a 
co-sharer under the Mitakshara has no autl~ority 
without the conscnt of his co-sharers to dispose of 
his undivided share to raise money on hip own account 
and not for the benefit of the family2." But 
a brother can sell 11is interest in the family estate among 
the Khasas3. 

The essence of a joint Hindu family (under the 
Mitakshara) is the right of survivorship. If one member 
dies there is no succession, but others continue to hold 
the joint estate by survivorship4. The widow of a deceas- 
ed co-parcener gets no share, but has only a right to 
maintenance5. A Khasa widow, however, succeeds not 
only to the share which was vested in her husband" but 
also the share which he would have received if alive when 
the succession opens'. If one out of several brothers dies 
issueless his widow succeeds, whether the brothers be 
still associated or not is immaterial8. We shall also see 

'Ma.yne, para. 353, p. 490. 
2JIayne, para. 363. See Mad110 Parshad v .  Mellrban Singh, XVII, 

I.A., 194; right by survivorship prevails and the purchaser has 
no equity or charge on the undivided share against the eurvivors 
in respect of this purchase money ; Balgobind Das o. Narain La], 
XX, I .A . ,  116. 

'There can be no doubt about the customary rule on this point. 
See Panw, p. 43; K.L.T.. 49; K.R.C., paras. 10, 11, 1 2 :  K.L.C., 
para. 32, in Sukhdeo Parshad o. Gouri Dat (E.R., 38) Mr. (now 
Sir) Campbell, Commissioner, applied the rule of Hindu law to n 
high caste Hindu family, and the local custom was not die- 
cussed. The clause drafted by the Committee for the Kumaon Laws 
Bill in 1915 (see K.R.C., p. 19) mentions this right. 

'Neyne, para. 970. 
'Mayne, para. 451, pp. 645-647. 
'K.L.C., para. 37. 
'K.L.C., para. 15 (c). 
'R.IJ.C., para. 15 (a),  para. 260. 

13 
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that the rules of succession among the Khasas are not the 
same as those in the Mitakshara. 

We are thus in a position to say that a Khasa family 
is a Patriarchal family, and that a joint-family of the 
kind recognized by the Mitakshara law does not result 
on the death of the paterfamilias; so long as the father 
is living his authority over family possessions is great, 
but not absolute. The son has no right to ask for parti- 
tion' of the family land, nor can he sell' any portion of the 
same2, and the family property is not liable for his 
separate debts3. On the death of the father the rights 
of his descendants inter se are different from those in the 
Mitakshara as the evolution of family rights among the 
Khasas has not been along the lines of the Mitaltsliara 
system. 

VILLAGE COMMUNITIES AMONG THE KHASAS 

A detailed consideration of this topic would unduly 
enlarge the scope of this study, but in order to appreciate 
the rules of inheritance, and the right possessed by an 
individual over family land, some brief account must be 
given. Mr. Pauw says about Garhwali :-"The people 
consisting mostly of peasant proprietors or tenants with 
a vested interest in the land are settled in village com- 
munities among the members of which there is a strong 
spirit of clanship, as is evidenced by the number of castes 
simply named from the village in which the respective 
members reside"'. The description applies to agricul- 

'K.L.C., para. 35. 
2E.L.C., para. 290 (c). 
'K.L.C., para. 35, para. 290(b). 
'Pauw, para. 33, p. 31. See E.L.T. ,  p. 31, "In the most common 

type of village, however, we still find a proprietary body represent- 
ing the original community of village cultivators and thus often 
all of one caste and more or less inter-related. 
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turists in other parts of Iiumaon too. It is in tile 
interior of the province where no encro~llment  was 
made by the Rajas that we find the ancient Khasa 
tenures1. The best example of tllom that have been 
preserved to us is a p w c a  Khaikari village. Tlle 
agriculturists in such a village derive their title to 
land by actual occupation2. They are the descendants of 
the original settlers and their title is based on prescrip- 
tion and as first breakers of the soil3. I t  is also beyond 
doubt-that this proprietary body, owing to mistakes in 
early settlements after British occupation and the fraud 
of farmers of revenue, has been reduced in law to a posi- 
tion of under-proprietors4. For a study of the ancient 
~Khasa tenures a pucca Khaikari village is very valuable. 
A pucca Ichaikar cannot sell his land or make a gift of 
the sames. Only a limited class of heirs are entitled to 
the holding of a deceased Khaikar8. 

'Trail1 in Batten's Report, p. 31, "the land in the interior seldorn 
changed proprietors; the greater part of the present occupants 
there derive their claim to the soil solely from the prescription 
of long established and undisputed possession". 

'Atkinson, XII, 488. A second class (of proprietors) derive their title 
solely from long established occupancy; this class is composed of 
the aborigines of the mountains, while the grantees arc the des- 
cendants of emigrants; see Atkinson, XII, 490. Sir Henry Ramsny 
wrote :-"Jn some villages Khayakars are alone in possession, and 
the proprietor resiang elsewhere has no power to interfere with 
them or their land, waste or cultivated. A ghar-Padhan realizes 
the demand and the proprietor'u cess and pays over to him. I n  
such villages the Khayakars were formerly the real proprietors, 
but in  some way the right became recorded in the Thokdar's name, 
and though every effort was made to right these wrongs a t  the 
recent set,tlement, i t  was not possible to do 60 in all cases." 

%.L.T., 82;  Goudge, p. 10, "when Ehaikare hold the entire area of the 
village, they are to be regarded as originally the hissadars in virtue 
of their having first reclaimed it from waste." 

'K.L.T., p. 61 (a), p. 89 (g) ; Pauw, p. 33. See Goudge, p. 11, "The 
mcca Ehaikars recognized the Savana as overlord and not as  pro- 
'prietor of their l a d . "  

'Suraj Singh v .  Amar Deo quot,ed by Pa.um, para. 51, p. 47, "The 
Khaikari right is only heritable, not t.ransferable." 

'A collateral succeeds to the holding if he shared in the cultlration, 
K.L.T. ,  85 and 77. 
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The Board of Revenue observed in one case : -"under 
the custom it is understood that collaterals have no prior 
right to lapsed Khaikari lands; such lands lapse to the 
Khaikari community"'. The result is that if a family 
becomes extinct, its share returns to the common stock. 
The ''Panch Khaikars", i.e. the village community, 
possess the right of reversion over the holding of a Khai- 
kar who has no issue or widow2. There is no escheat to 
the superior proprietor3 or to the Crown4. 

Reference may also be made to the unusual custom of 
Mawari-Bant5. It means that Gaon Sanjait or village 
common land should be divided according to families (i.e. 
Mao) and not by "Rakm Sharah" (i.e. revenue payable 
by each person). W e  find in this custom the relics of a 
primitive social organization where the units are not 
individuals, but f amilies6. 

The custom of "Mung~ya~r" also points towards 
communal ownership. After the harvest is gathered, 
any villa,ger's cattle ca,n go to graze and eat stubble in 
the fields of another without objection. This is evident117 
the relic of a time when separa,te ownership of land was 
in its infancy. The fa,milies who were in possession of 
separa,te plots had no right to sell the land but only to  

'Upan Deo v .  Bachi Singh (order dated 18t,l1 July,  1892) quoted in  
R.L.T. ,  85-It was hclcl that land does not revert to the hissadal. 

'E.L.C., para. 20. 
3 P a u r ~ ,  p. 45; X.L.T., 86-87. 
'E.L.C., para. 270; K.L.T., 85. 

'K.L.T., 40-41; Dulap Singh and others v .  Ram Singh and others, 
K.R. ,  90, where the custom was enforced in  a pucca Kheikeri 
village. 

'Maine, Village communities, p. 41, "the indigenous system of the  
country (i.e. India) is one of common elljoyment by the village 
communities and inside those co~nrnunit~ies by familiee . . . 
The individual here has a l m o ~ t  no power to disposing of his 11ro- 
perty.'! 
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enjoy the fruit3 thereof. Wllen tlle crop is gtlthcl#cd 
there is apparently a reversion to its real cllaracter of 
being owned by the entire body of village proprietor8 till 
a fresh crop is grown. Though individual ownership is 
recognized now, the ancient usage is continutbd. 

The village community once coiltrolled tlle aliena- 
tion of land by a co-sharer. Freedon1 of alienation be- 
comes greater as tlie communal bonds are loosened, and 
in some places a right to sell land in case of extren~e 
necessity had grown up in pre-British days1. When 
such a llecessity arose the village conlmunity itself tried 
to provide the money and preserve the land to itself. Tllis 
gave rise to the right of pre-eml~t~ion. Tlie riglit to 
pre-enipt in the first inst8ance beloiqp to t'he inner circle 
of agn-a'tes within tliree degrees and then to the outer 
circle which forms the rilla,ge proprieta,ry body2. Pre- 
emptioil in I<uniaon is of indigenous growth and not a 
foreign importation. There has been no Moslem in- 
fluence in Iiumaon. Pre-emption in I<umnon and in 
Jaunsar Bawar3, like that in the Punjab4, is the logical 
sequence of the disentanglemellt of individual rights of 
ownership out of the blended rights of the village corn- 
mnuity5. This, lioon~e~~er, is only one side of the picture. 
,Village communities were ob~iously crushed in many 
parts mitlliil the Himalayan di~trict~s,  by the rapacity 
--- - 

'Trail1 in Batten's Reports, p. 82; Mayne, para. 251, "The right of 
alienation, of conrse, proceeds pari pnssrr wit11 the deve!opment of 
propcrty fronl the colnn~tinal to i t u  indirjd~ial form." 

'K.L.T., 45-46. 
'\Villiems' Memoit, Appendix VIII,  para. 11. 
'Roe and Rattigan, Tribal law in t h e  Punjob,  p. 83. 
'Maine, Ancient law, 280, Private property in the shape in which we 

know it was chiefly formed by the gradual disentanglement of the 
separate rights of the mdividnal from the blended rights of the 
coin~~~unity.  
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of the Rajas. Baden-Powell points out that "the right 
to land grows out of two ideas : one being that a special 
claim arises, to any object or to a plot of land, by virtue 
of the labour and skill expended on making it useful or 
profitable; the other that s claim arises from conquest or 
superior might' ' I .  The claim to land thus arises through 
the spade or the sword, and in Icumaon, so far 
as pucca Ichaikilri villages are concerned, fraud of 
farmers of revenue has also created proprietary right. 
The right through the swori was frequently exercised 
near the capital, but in the intlerior the village communi- 
ty claims title -by "occupatioa' ' 2 .  Tlle Garhwal Rajas 
ilo appear to have claimed full proprietary rights over 
the entire land in their territory and to llave reduced the 
landowner to the position of a mere Khaikar, i.e. a ten- 
ant who could go on enjoying land so long as he paid 
the Crown rent3. Like his neighbour on the west (i.e. 
the Raja of the Kangra hills) in Garhwal, "the Raja was 
not like a feudal lting lord p,aramount over inferior 
lords of manors, but he was the manorial lord of .the 
whole ~ o u n t r y " ~ .  The Rajas ruthlessly tried to narroa 
sown the rights of the subject, wherever it n7as possible 

'Baden-Powell, T h e  Indian Village Cornnzu~zity, p. 400. 
2Goudge p. 10, "when Ehaikars hold the entire area of the village, 

the;y are to be regarded a s  originally the hissadass in virtue of 
their having first reclaimed i t  from waste." 

'Batten says the word is made from k l~ana  (to eat) and kar (i.e. rent), 
see Batten's Report glossary, p. 465. 

%yallls Kangra Settlement Report, para. 25, p. 24. Bee Raturi, para. 
278, p. 537, No right to sell land was allowecl to the subject and 
the Raja was onner of all land ; p. 620, "The sapindas are 
allowed to inherit now," but (pp. 624-625) in  the past inheritance 
was confined to male clescendants, and in their absence the land 
with other effects of the deceased, including his wife and un- 
nlarrled daughters, reverted to the Raja and not to the village com- 
munity. Mr. Oairola says that the landholder in Garh~val in 
pre-British days was a Kl~aikar  and not a landowner-Answer t@ 
Question 1 (Power of disposal, Appendix A ) ;  Pauw, para. 36. 
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or proper and expedient to do so1. The result was that 
by reason of superior might the paramount property in 
the soil came to rest with the sovereign throughout Garh- 
wsl, and in many places near the capital towns in 
Icumaon the Raja made grants at the cost of existing 
rights and exercised authority over land2. From such 
oppressive onslaughts on the proprietary rights of the 
subjects the tenures in the interior were saved3. If we 
exclude the super-imposed hissadar, a puccn Khaikari 
village has all the incidents of a perfect village community. 
The present village communities in Ga'rhwal and Almora 
and Naini Tal have in a way been resurrected by British 
rule. The rights of the village community and of the 
subject, which particularly the Garhwal Rajas usurped, 
have been given back to them. It is worth notice that 
if we take away the hissadar, who has entered into his 
rights by fraud or mistake, we find in the Panch Khaikars 
the ancient proprietors who derive their title to the soil 
as original settlers, and hold land on a con~munal basis 
rather than as individuals". 

'Cf. Tupper, Vol. 11, p. 67. About Kangra Mr. Tupper says :-"In 
Kangra proper if t,he true communal village ewr  exist,ed, ite 
traces were obliterated by centuries of the personal rule of the 
Hindu Rajas". 

=Trail1 in Batten's Reports, 31, The full property in the soil hae in- 
variably formed part of the royal prer~gat~ive;  para. 19, p. 137, 
Paramount, property in the soil here rests with sovereign. 

SAt,liinson, XI I ,  487, Arbit,rary transfers, a t  the cost of existing righle, 
were not uncommon near t,he capit,al and on the border, but infrc- 
quent in the interior; Batten's Report,, 31. 

4ELolding of a Khaikar reverts to the village comrn~mit~y after a family 
becomes extinct: collaterals succeed only if cultivation was joint 
(K.L.T.. 85);  a colleteral may succeed with the consent of Panch 
Khailcars; Anlba Dat v .  Lalmani (K. L. T., 86), the hissadar can 
sue the Panch Khailtars as  s community for arrears of rent 
(revenue and malikana); in all relations with him they form e 
joint village commnnitp, K.L.T., 91. Gaon Sanjait or common 
village land is inanaged jointlp, the income sometimes going to 
meet common village expenses or common religious worehip (K.L.T., 
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LAND ORDINARILY INALIENABLE 

We propose to discuss the nature of a iandh~lder'~ 
interest under the customary law and see what power of 
sale was possessed by him prior to British rule. Mr. 
Traill', whose observations must receive full considera- 
tion of a student of early conditions in Kumaon, men- 
tions private transfer by absolute sale (Dhali Boli), and 
Mat, which was a mortgage that was redeemable at any 
time by the mortgagor or his heirs. He tells us, how- 
ever, that "the landed proprietors ever evince the most 
tenacious attachment to their estates, whatever be their 
extent, a'nd never voluntarily alienate them except under 
circumstances of extreme necessity" 2 .  These observa- 
tions of Mr. Traill hold the key to the iniler porta'ls of 
land tenures in Kumaon. 

The direct observations of this experienced adminis- 
trator may be strengthened by comparative study. Some 
factors which go against a'lienability of land were present 
in these hills. 

1. The man who has cleared the forest and aft'er 
years of toil has broken up tlhe hill slopes 
and terraced his fields with tlle help of his 
family would hamre a sentiment against 
alienating it. 

2. The land is the chief mea,ils of support for an 
agriculturist a i d  his family. Its aliena- 

39). In Dulap Singh aud others v .  Ram Sing11 and others (E.R., 
90) Mamari-Bant, 1.e. division of common laud according to 
families irrespective of lend in actual possession, was enforced In 
a pucca Xhaikari village. The share of a pzlccn Khnikari or hiesa- 
dar is ordinarily in area held by him (K.L.T., 34). Perfect parti- 
tion of land is unltnown in the hills (K.L.T., 2.2). 

'Batten's Report, p. 32. 
'Betten's Report, p. 38. 
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Cion means certaiu ruin and starvation. 
Land is the life blood of tlre village wm- 
munity and sllould not be parted with. 
This economic i'actor underlies the text of 
Vyasa cited in the Mitakshrra ''They who 
are born and they who are yet unbegotten 
and they who are still in the womb require 
the means of support. No gift or sale 
should therefore be made" '. Customary 
law is the child of environments and of 
social and economic necessities. Aliena- 
tion of land is harmful to the family and 
community, and so it is prohibited. We 
also find that J.' tlle agriculturists in 
Kumaon in the past considered it a crime 
to sell land. Until lately they used to 
say that land is one's mother and to 
sell it is to sell a mother'". 

3. The circumstances, which ordinarily make 
for alienability, e.g. industrial and com- 
mercial enterprizes, did not exist in Icu- 
maon. The agriculturist was content to 
live his simple life in these hills cut off 
from the outside world. 

It is needless to give examples from other co~nt~ries 
mliere land is still legally inalienable3. We may, how- 
ever, look to the neighbouring districts, on the east and 
tkie west. 

'Mitakehsra, I, i . ,  para, 97. 

:Per Mr. B. D. Joshi's note. 

'Origin o/ Civilization, pp. 484-485. 
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I n  Kangra "the people never considered their tenue 
of the absolute and perfect character that they could 
transfer it finally to another. The idea of sale is evident- 
ly quite strange and even distasteful to them'.''. :'In 
the hills absolute proprietorship was a thing created by 
our settlement"', says Sir James Lyall about Kangra, 
and the same remarks apply to the Kumaon hills. Turn- 
ing towards the east to Nepal we find that "the sovereign 
is deemed to be originally the absolute proprietor of all 
lands, nor is there any tenure under which they can be 
enjoyed permanently, or considered as hereditary 
possessions, except the few hereafter particularized. 
Even the first subject of the State, whether as to birth or 
office, has, generally speaking, but a temporary and pre- 
ca,rious interest in the lands which he  hold^"^. The only 
exceptional cases, where sale was allowed, were the 
Birtha or Brhemoter lands. 

1. I<osso-births mas a grant made to Brahmans. 
"They were rent free, saleable and here-. 
ditary, but were also forfeitable for certain 
crimes. 3 

2. Soona-birtha were grants made on receipt of 
n fine proportioned to the value of the land 
to Newars who continued ancient posses- 
sion under the Government of the conquer- 
ors. They were renewable under each 
snccessive prince4. 

'Report on  tlze settlement of Kangra,  by Mr. Barnes, para. 128, p. 65, 
'Lyall's Settlement Report of Kangra District, para. 36, p. 41. See 

Rattigan's Digest,  para. 143, Warisi or hereditary ownership 
of land in the Hi~nalayan districts of the Punjab is not Con- 
sidered to be saleable. 

'Col. Kirkpatrick's Account of  Nepal ( l R l l ) ,  pp. 86-87. 
4Col. Kirkpatrick's Account of  Nepal (1811), pp. 92-93. 
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Mr. Raturi sayy that prior to 1803, while Tehri and 
the British Garhwal were under the same king, all the 
land in the State was recognized as the property of the 
Raja, and at present in the Tehri State a man is punished 
for selling land whether it be ancestral or self-acquired'. 
Mr. Pauw thinks that the landholders in pre-British days 
had no transferable property in their estate2. H e  says 
"Mr. Traill had better means of judging of the tenure8 
which prevailed under the Rajas than anyone since his 
time; but there are two reasons for supposing that the 
right of cultivators in land mas not transferable. In  
the first place local tradition ascribes tlle origin of the 
private right of transfer of land to the introduction of the 
British rule, while again no private right of transfer 
exists in Tehri Garhwal at the present day which is ruled 
by the descendants of the old Garhwal Rajas, and where 
there is every reason to suppose that the old customs are 
preserved more or less intact"'. Mr. Traill clearly men- 
tions transfer by absolute sale4 (Dhali Boli) in cases of 
extreme necessity. It is doubtful if he nrould hare men- 
tioned absolute sale, unless he was sure of it. His obser- 
vations on other subjects show care, precision and exact- 
ness. W e  may disagree with his conclusions drawn from 
other materials, but th'ere cannot be much hesit,ation in 
accepting what he must have himself observed5. We can 

'Raturi, paras. 278, 537. 
'Mr. Traill notes : "the occupant zamindars hold their egtates in here- 

ditary and t.ransferable property". See Batten's Oficial Reports, 
para. 12, p. 137. 

'Pauw, para. 36. Mr. Gsirola on Question 1 (Power of disposal. 
Appendix A) says that a lanill~older could not sell land in Garhwal 
in pre-British days. 

4Ratten's Reports, p. 32. 
ques t ions  9 and 3 (Power of disposal, Appendix A) were intended 

to clear this obscure point. All the correspondents except Mr. 
2. L. Sah say that they have not seen any sale-deed executed' 
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only say tliat sale of land was unknown in Clarhnal, but 
in the rest of the Kumaon province sale was llot un- 
known; it  was confined to cases of extreme necessitv, 
We have seen that sale of land was not recognized iu 
Kangra hills and Nepal and it was unknown in Garhaal 
prior to British rule. Comparative jurisprudence s h o ~ ~  
us that individual ownership of land in the fullest sense 
01 the term is found only in an advanced condition of 
society1. Sale of land is practically unknown to archaic 
,jurisprudence. ''We are apt to forget' ' , says Sir George 
Campbell, "that property in land as a tra'nsferable, 
marketable commodity, absolutely owned and passing 
from hand to hand like any chattel, is not an ancient 
institution but a modern development, reached only in a 
few very advanced countries" '. The recognition in 
Iiumaon of a hissadari right, where the holder of the land 
possesses full rights of transfer, subject to the right of 
pre-emption of his co-proprietors, is a creation of British 
rule3. ' 'Property" or ' 'dominion' ' in its strict sense, 
according to Austin, !'denotes a right-indefinite in point 
of user-unrestricted in point of disposition-and unli- 
mited in point of duration-over a determinate thing"'. 

before 1815. Mr. Sah, ho~vever, says tliat Ile has seen sale-deeds 
executed before 1815, and all of them are not in the form of a 
mortgage. 

'Sir Frederick Pollock, Oxford Lectures (1890), p. 128, The conception 
of private and absolute property, the dominium of Roman lawyer8 
belongs not to the earliest stages of society, but is of comparatively 
later origin. 

'Sir G. Campbell on "Indian land tenures" in C o b d e i ~  C l u b  Essay 
(1881), 215. 

'Pauw, para. 40. 
Anustin's Jurisprudence, Vol. IT, p. 790. Sir F. I~oolock, First Book 

of Jurisprudence, p. 179, "ownership may be described as the 
entirety of the powers of use and disposal allowed by law. 
implies that there is some power of disposal, and in modern tln-lefl 

we should hardly be dispose3 to  call a person a n  owner who had 
no such power at all". 
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Mr. Williams in his standard work on English law of real 
property says ' 'another incident of a,bsolute ownership is, 
free power of disposition, that is, the right of the owner 
to transfer as he will the ud~ole or a,lly part of his rights 
over the thing owned. And in modern times free power 
of disposition is generally incident to, and indeid in- 
separable from, any ownership. But the student will 

- 

find that in earlier times those were regarded as owners 
whose right to maintain or recover possession was secured 
by law, though their power of disposition was limited"'. 
This main incident of modern conception of absolutc 
ownership, i.e. free pon7er of disposition, mas not recog- 
nized by the IUlasa customary law, and a landholder 
was not an on7ner as defined by Austin. Taking the,, 
ana,lysis of "dominiurn" by Roman Jurists2, we may sag 
that a landholder's interest among the Khasas consisted 

I of Jus fctendi and Jus fruendi3. Jus abzctendi was practi- 
cally nnknon7n, though sale of land in case of extreme- 
necessity had come to be recognized in some parts at the 
time of the British occ,upation. The Khasa land tenures 
conferred on an individual Inndl~older or family only a 
limited ownership. Daughters and their sons are exclu- 
6d from inl1rritanc.e among t'he I<hasas4. Succession is 

-- 
'Williams on Real Propert!y ,  pp. 2-3. 
'Sanders, p. 88. 
'See Atkinson, X I ,  481, I n  the Pendukeswlcr copper plate we have 

t,he record of a grant made by Lalita Sura Deva [who reigned 
in Kumaon about 853 A. D., see ante, p. 29, foot-note (lo)], ta 
Narayana Bhat,taraka. The idea of sele by the grantee is not 
even contemplated, on the contrary "a perpetuity contemporcneoue 
with the continnance of the sun, moon and earth" is demcrd to be 
e~t~ablished in the grantee. We are told "whoever becomes the 
owner of land a t  any time, he then reaps the fruits thereof". Tn 
order to gmrd  against a resumption of Brallmanottra lands by a 
~ubsequent Raja. some precatory verses were added to the grant 
to show the sinfulness of such a course. 

'R.L.C., para. 16. 
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strictly confined to male agnates, though some females 
acquire an estate for life. The agnates were in a sense 
deemed to have fragments of those rights which con- 
stitute the complete "dominiurn" of the Roman Jurists. 
Sir Henry Maine points out ' 'Property once belonged not 
to individuals, nor even to isolated families, but to 
larger societies composed on the patriarchal model"'. It 
is this legal conception of rights over land which underlies 
the successive claims in Tehri courts by the nearest 
agnates of a sonless person, in which they tried to set 
aside gifts of land to a daughter or to a son-in-law2. It 
was held in all cases that brothers and nephews have no 
right to object to such gifts by a sonless person. The 
interest of the question does not lie in modern decisions, 
but in the fact that different persons at different times 
felt that their rights have been violated by such an 
alienation. They show the general sense of the com- 
munity to the effect that land should not be diverted from 
the ilgnates. ."It is but a necessary result of a strict 
rule of agnatic succession that the power of the holder 
for the time being over the estate should be subject to 
some control by the agnatic heirs; were it not so, were 
the holder allowed to sell or mortgage the estate for his 
own benefit or to divert the succession for tkie benefit of 
others, tlie agnatic rule would soon cease to operate and 
the social and family systems base'd on it would he 'des- 
troyed" '. 

'Maine, Ancient law, p. 279. 
'Ratnri, para. P76, p. 533, and cases noted therein; No. 56, dated 

24th March, 1906-Nag Chand v .  Shibu and Gnlabu; No. 54, 
dated 13th August, 1909, Da,yaln Madn v Mnkh-MuRapu; NO. 5 5 ,  
dated 25th September, 1901-Rupsa v. Hansu and others. See 
Gnjar v .  Sham Das [P.R. no. 107 (1887)l when a Jat 
mas held to have no right to sell ancestral land in the presence 
of near agnates. 

'Roe and Rattigan, Tribal law in the Plrnjab (1895), p. 21. 
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LAND INALIENABLE IN EARLY HlNDU LAW 

Students of Hindu Jurisprudence know that full do- 
minion over land was not recognized in early Hindu law. 
Alienation of land has been condemned in no uncertain 
terms. -"In regard to the immovable estate sale is not 
allowed, it may be mortgaged by consent of parties. 9 r l 

,Vijnaneswara gives an explanation which harmonizes 
the law with the practical needs of his time, as social 
and economic necessities bad become too strong to let the 
land remain tied up to a family. The explanation shows 
how '!ficbions" were used by Hindu commentators to 
adapt the written law to changed social conditions. Vij- 
naneswara says, "Sale of land is not allowed, but gift is 
commended, so land may be transferred in the garb of a 
gift. "2  The formalism of law was retained even if its 
spirit was violated. 

"In' the religious stage of society, of which traces 
are so abundant in the Brahmanic system of Jurispru- 
dence, sale was unknown and indeed impossible. The 
belief in the necessity for subsistence in after life or in 
the future state rendered the preservation of family pro- 
perty indi~pensable."~ The growth and secularization 
of society, and the economic pressure of commercial en- 
terprize, made sale of land necessary, and Vijnaneswara 
resorted to the fiction of gift with gold aria water men- 
tioned above to give to the sale of land a show of legali- 
ty. !'The historical reason for the limited powers of 
aisposition allowed to owners by the Hindu lam is pro- 
bably to be found in the ancient idea of the inalienability 

'Mit,akshara, I, i . ,  33. 
=Mitakshara, I, i . ,  32. 
"Chatterji's "Transfer of i~nmorable property inter vioos" (Tagore 

Law Lectures) ,  p. 289. 
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of the pa$trimony. ' ' ' "The family estate, once regarded 
as inalienable, a quality extending even to acquisitions 
by acceptance of religious gifts, next became disposable 
by the joint will of all in tere~ted."~ The progress from 
this stage, through the allowance of religious gifts, to 
freedom of sale is traced by reference to the Hindu au- 
thorities in Lalu Bhai v. Bai Arnrit? "If, setting aside 
the preconceptions which beset those brought up in the 
midst of modern life, we look back to the earlier sources 
of the EIindu law ~ 1 ~ e  find that the sale of la'nd is not 
contemplated as possible, or is regarded as sacrilegious. 
This was by no means peculiar to the Hindus, as may be 
seen by reference to many passages in the classical au- 
thors. The inseparableness of the family lands from the 
family to which they belonged was a fayourite notion, 
indeed almost through antiquity both with the populace 
and with philosophers. 7 74 ' 'The inseparableness of the 
family lands from the family" is a prominent feature 
of the Iihasa customary lam. 

LIMITATIONS ON THE CO-OWNER,SEIIP O F  TEE SONS OVER FAMILY 

PROPERTY 

We are told by Mr. Lall-hat in Kumaon sons do 
not acquire a right by birth over ancestral land, and 
that their position is analogous to that of sons under the 
Dayabhaga, where the ownership of the sons accrues on 
the death of the father. The conclusion is based on the 

'West and Majid, 195. 

2m7est and Majid, 672, foot-note (K). 

'2 I.L.R. (Bombay), 299, a't pp. 32@-330, 

'2 I.L.R. (Bomba~;), p. 3'28. 

'K.L.C.,  pa,ra. 200. 
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following undoubted characteristics of Khaaa custom- 
ary law :- 

(a) A son cannot demand partition against the 
wishes of his father. 

( b )  Family property in the lifetime of the fatllcl- 
is not liable for the debts of the son, while 
it can be gold for the debts of the father. 
But it cannot be made liable for the im- 
moral and unjust debts of the father.' 

(c) The son cannot a'lieuste any part of the pro- 
perty in the lifetime of the father. 

On the strength of these fa,cts it is argued that the 
father in Kumaon holds the ancestral land as an absolute 
owner and can do with it as he likes. Mr. La11 says "the 
three principal characteristics of a Mitakshara co-parcener 
are not to be found in the ca,sc of the son in Kumaon. 
Their position rather resembles that of the sons in the 
Dayabhaga. It follon~s that during his father's lifetime, 
he is not a co-parcener in the sense the term is used in  
Hindu law. He ha,s no shamre in the family property- 
until his father's death. " Then he proceeds to say 
"From these conclusions it follonrs that the sons ha,ve no 
power to restrain the fatther from disposing of the pro- 
perty in any way he likes inter r~ivos. 9 93 Customary law 

is not dialectics. It is undoubted that the family law 
of the Khasas is historically older than either the hfitak- 
shara or the Dayabhaga. so it is useless 60 go to those 
13ooks for an elucidation of the rules of Khasa customary 
1 .  Neglect of historical ordei has confused Mr. Tiall, 
-. . - 

'Post, 228-230. 
=U.L.C., para. 290. 
'R. LC., para.. 291. 
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and one is forcibly reminded of Sir Henry Maine's terse 
saying, "Analogy, the most valuable of instruments in 
the maturity of jurisprudence, is the most dangerous of 

9 9 1  snares in its infancy. It is true that the rights of a 
son among the Khasas are obviously not the same as 
under the Mitakshara, but the reason is that their family 
law discloses even more ancient juridical thought and 
practices. 

A SON OANNOT CLAIM PARTITION A S  PATERNAL P O W E R  IS NOT 

E X T I N C T  

Among the Khasas the father was the ruler of the 
household. His dominion extended not only to his land 
and goods, but also to his wife, children and slaves. He 
could sell his sons prior to British rule.2 The son as 
such had no voice in the management of the house. The 
legal rights of the individuals, in a patriarchal family, 
as Sir Henry Maine points out, arose through the slow 
unwinding of the despotic paternal power.3 "The move- 
ment of the progressive societies has been uniform in one 
respect : through all its course it has been distinguished 
by the gradual dissolution of family dependency and the 
growth of individual obligation in its place. The indi- 
pidual is steadily substituted for the family, as the unit 
of which civil laws take account."" I n  the static Khasa 
society the growth of individual rights within the family 
has heen retarded. The individuality of the son is not 

'Maine, Ancient law, p. 17. 
' A n t e ,  p. 179 (footnote). 
SMaine, Village communities, 15, "a great part of the legal ideas 

of.civilized I-aces may be traced to this conception (i.e. ~atriarchal 
family and paternal power) and the history of their development 
is the history of its slow unwinding". 

'Maine, Ancient l a w ,  172.  See p. 174,  in progressive societies the 
movement has been from status to contract. 
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fully evolved. So he has no right to ~ e c k  partition 
against the u~islies of the paterfalu~ilins, tlie land ib: not 
liable for his separate debts, and he has no right to sell 
it  in thc lifetime of his father. I n  the soilleuhat progres- 
sive Brahmanic society patriarchal po\I7c.r steadily de- 
clined, and the individuality of the so11 was gradually 
evolved. Sale of sons was recognized by Indo-Aryans. 
Sunahsepa was sold by his father for human saIcrifice.l 
Vashistha, after premising that the son owes  hi^ exist- 
ence to his parents, observes : -' 'Both parents have 

9 92 power to sell or desert him. But according to Yajnn- 
Valkya3 and Narada,', a so11 cannot be given away, and 
the latter denies this right to a father even in extreme dis- 
tress. The practices of the past were condemned subse- 
quently and "under the later Hindu lam a father could 
not ordinarily sell his son or give him away except in 
adoption. " At the time of Manu, though the position 
of the son is  of great dependence,' yet a man was to he 
fined if the son was cast off unless he nras guilty of 3 

crime causing loss of caste'.' " Everyhod y conversant 
with the philosophy of opinion is aware," sa,ys Maine, 
"that a sentiment by no means dies out of necessity with 
the passing away of the circumstances which produced 
it? The fact that the despotic power of the father was 
preserved among the I<hasas up to British rule has 

'Max Muller, History of Ancient Sanskrit Literature, pp. 4-16. 
aVasishtha, XV, para. 2. 
'Yaj, 11, 175. 
'Narada, IV, 4, 5. 
SHindu Jurisprudence, p. 256. See 952-256 regarding the power of 

the father t,o sell or give away his son. 
OManu, VIE,  416, a wife, a son or a slave have no property; they 

earn for him to whom they belong. 
?Manu, VIII, 389. 
'Maine, Ancient law, 238. 
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affected the status of the sons, and they are ilot deemed 
to have the same rights over family property as the 
father. 

DEVELOPMENT OF THE RIGH'1' O F  PARTITION I N  HINDU LAW 

Mr. Mayne says "It was, however, by very slow 
steps that tlre right to a partition reached its present 
form. At first it is possible that a member n.110 insist- 
ed on leaving the family for his own purposes went out 
with only a nominal share, or such an amount as the 
other members were willing to part with. This is the 
more probable, since so long as the family retained its 
patriarchal form the son could certainly not have compell- 
ed his father to give him a share at all or any larger por- 
tion than he chose. The doctrine that the property was 
by birth-in the sense that each son was the equal of his 
father-had then no existence. The son was a mere ap- 
pendage to his father and had no rights of property as 
opposed to him. The property is vested in the head of 
the family not nlelae1-y a s  an agent or priilcipal partner. 
but almost as an nbsolutc ruler. The right oE the other 
members is only a right to be n maintained in the fa'mily 
house. ' ' l The legal position of the sons aiid father over 
family property in early Hindu lnm is correctly represent- 
ed here, and me can say that this was the position under 
the customary law of the Iihasas. We mould, llomever, 
lose the true perspective if we forget that even with the 
Vedic Hindus land was held inalienable at first, and that 
transfer was allowed in later times only for pressing fnmi- 
ly nece~s i ty .~  A paterfanzilias was an nntocmt against 
a filius familias, but so far as land was concerned was 
nn owner only in a restricted sense of the tcl'm. He 

'Mayne, para. 244. 
'Bha.ttacharya, p. 105; Mitakshara, I, i ,  28; and Miink, T, i ,  32. 



could, 111 no case, sell it unless it was for pressiilg family 
need. Even this right was ;L later shgc: in the evolu- 
tion of ownership. Pntria potestas and restricted owner- 
ship of land are inextricably blended together in early 
~ n c i o - ~ r ~ a n  law. They were the foundations of the 
fninily organization in those days and were deemed cs- 
sential to prevent the family corporation being broken 
up. Divorce one from the other a'nd we get a bllirred, 
nay a wrong picture of the time. I n  Khasa Family law 
the father is an autocrat, but let it be clearly relnenlbered 
that lle had no free ]JOT{-cr to sell land, and the sons had 
an interest in the family p~~operty, although they could 
not get a separate allotment of it in the father's lifetime 
against his wishes. 

THE RIGHT OF SONS IN PAJIILY PROPERTY PRIOR TO 

MTTAK SHARA 

We should not assume hastily that n111en the sons 
n7ere dependent on the father in early Hindu law and 
could not demand partition they 11ad no rights in the 
family property. We  should avoid applying modern con- 
ceptions of ownership to early law. The sons had a 
right to be maintained out of the family land, as much 
as the father had. The father could not cast off the 
sons.' The division of the inheritance was to be made 
equally among the s o m 2  The father could not mnlte 
an unfair division. Even Jimutvahana, the apostle of 
a father's exclusive right orer family lantl, denies to 
him the power of unfair division. If the partition is 

made at the request of the sons, he is bound t'o give each 

'Manu, VII I ,  389. 
'Ma,nn, IX, 101. 
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nil equa(l share, the law merely allowing a large shalwe to 
the eldest. l 

The test of Vyasa that soils born and unboril re- 
quire the means of support, and so no sale or gift of land 
I)e made,2 puts i~cfore us the true position of thc sons 
with regard to iiunily property. Tlle sons had undoubt- 
edly inchoate rights i11 the family property under the con- 
trol of the father. Tllese rights were perfected into that 
qualified on7nership which the early Hindu law recogniz- 
ed, when they separated from the father with his consent 
and became independent heads of their households. 

The sons could not demand partition of tllo famill 
land against the wishes of the father, who, however, 
could not transfer the land away from the family and thus 
deprive the sons of the property to w l ~ i c l ~  they primarily 
must look for nlnintenance. Inability to demand parti- 
tion against the wishes of the father by no means nega- 
tives a right in the family property. The Dliarma-Sastras 
deny the right of the son to separate his share 
in the family property, get the son is deemed 
to be a co-owner with his father. "andhaj-ana, Ganta- 
ma and Devnlnl regard the consent of the father as in- 
dispensable to n partition of the ancestral property. 
Sancha and Lichita require t l ~ e ~ s o n s  to get the father's 
consent even for partition of their self-acquired proper- 

'Dayabhaga, ii, para. 86. 
'Mitakshara, I, i ,  para. 27. 
'Mitakshara, I ,  i ,  para. 23, the right of the sons and the rest L ~ Y  

birth is most farililiar to the norld as  cannot be clenitd. 
4Baudhayana, 11, 2, pam. 4 ;  Gautama, XXVIII ,  2 ;  Devsla, Cole- 

broolze's Digest (1801 edition, 3 vols.), Yo]. 2, 522, After the death 
of the father, sons inay divide his estate; but they have not 
ownership or fill1 dominion while a fallltless father lives. 

'9 Digest, 52G, "Since they are ]lot their own ~uasiers  in respect of 
wealth or religions duties": 3 Digest, 533, "truly the sllpport 
of the fslnily tlcpencls on the patrlrl~ony: sons who have living 
parents ara not independent, nor even after the dcath of their 
father while their  noth her lives. 
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ty . V a j n a - V a l k y a  declares "The owncbrship of both 
father and son is the same in land, a corody, or wealth 
received from the grandfather. " ' Still lle defers the 
right of partition not only till the death of t l ~ c  fathrr, 
but of the mother too.' Blallu speaks of a divisiol~ of the 
paternal and matcrnnl estate after the deatl, of 'the 
parents, and expressly says that the sons have no power 
over it  while the parents i h e .  ~ ~ n d e r  the Punjab custo- 
mary law a son cannot demand partition4 agaiist t'he 
wishes of his father, yet no one will dream of call'ing the 
fa'ther absolute owner there. Ancestral immovable pro- 
perty is ordinarily inaliellnble there, except for necessit~ 
or with the coilsent of male descendants, or, in the case 
of a sonless proprietor, of his male  collateral^.^ Tlrv 
power of the sons, though they cannot demand parti t i o l ~  

of ancestral land, a t  times extends under the custorllary 
lam to restrain alienation of even self-acquired land by 
the father." 

POSITION O F  SONS I N  ROBfAN LAW 

" The power whicll we haye over our chilaren is 
pecl~liar to the citizens of Rome, for no other people have 

'Yajna-Valkya, 11, para. 121. 
'Pajna-Valkga, 11, para.. 117. 
W a n u ,  IX, 104. 
'Rsttigan's Dige.rt of C~rstornar! ]  ltrrr (l!M9), para. 6, p. 15, Reinark 

(1). 
"attigan's Digest, para. 59, p. 93. 
"attigan's Digest, p. 58, Exception (1). See Badr-ud-din and others 

v .  J i te  and others-Punjab Record no. 17 of 1886-By the custonl 
of the Cis-Ravi Arains of the Lahore district acquired and ancestral 
land are on the same footing in regard to alienations. A pro- 
prietor having adult sons callnot alienate, escept for pecessity, 
mithotlt consulting them. Cf. Jlitalishara, I, i,  iii, 27, about 
the control of song over thc self-acquired land of the father. 
See Mayne, para. 251, "it mas till lately a n  unsettled point 
whether, nnder JTit~kuhara law, a father has absolute control 
over self-acqui~.tlcl lallcl" ; hfaj-nc, para. 31i : Rao Balwant Singh 
v .  Rani Kibhori, 25 I. A., 54, where the que~tion was decided 
aga~ns t  the son. 



n power over their children, such ss  we have over oursw 
- 

says Jnstiniall.' It is not an idle boast xhen we look 
to the rights of the father over his children under the 
XI1 tables. The father could im~uediatcly destroy mon- 
strous or deformed off spring. H e  had the right to im- 
prison, scourge, keep to agricultural labour in chains, t o  
sell or slay his children, even though they may have been 
in  the enjoyment of high State offices.' Nowhere has 
the father possessed higher power over his sons. Let us 
see the position of the sons as regards the family property 
and the despotic father. Dr. Muirhead tells us "During 
the Republic and afterwards it was held to be within the 
power of a paterfamilias testamentarily to disinherit any 
or a11 of his children in potestate, and so with his last 
breath to deprive them of their interest in  the family 
estate. VCTe have no evidence of this having ever been 
done by the ea,rly patricia,ils, ' ' 3  and that the practice crept 

L 6 in on the strength of the rule in the XI1 tables as a man 
shall settle with respect to his estate so shall it be law. 9 94 

"But so repugnant was it (disherison) to the ideas en- 
tertained of the relation of a fclizls familiars to the family 
esta,te as one of its joint owners that it mas in every way 
discountenanced. Nothing short of express disherison 
could deprive him of his birthright. ' '" "It can hardly 
be supposed," says Dr. Muirhead, "that disherison was 
contemplated by the con~pilers of the tables; it was 

'"Justinian's Institute", Lib., I., Tit., IX, 2.  
'Ortolan's History of R o m a n  lalo (1896 edition), trans., p. 85. Table 

1 and 3. 
'Dr. Muirhead's Historic-a1 Itltrodrtction to  tlrc Pricate law of Rome, 

pp. 12-43. 
'Dr. Mnirhead's Historical Introduction to  t l ~ e  Private law of Rot,lc, 

p. 43 ;  Ortolan's R o m a n  l a w ,  p. 86, Table V, 3, "the testainent 
of the father shall be law as  to all provisions concorning his pro- 
perty and the tulelnge t,hereof", 

'Muirhead, p. 43. 
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altogether foreign to the traditional concc:ptioll uf the 
family estate. So lloloriously were the sui keredesl en- 
titled to the first place, and that not xo nlucll in the cha- 
racter of heirs as of persons entering upon the irctive ex- 
ercise of rights l~ i t l~cr to  existing, t l~ougl~ i l l  ;i manner 
dormant, thni the co~~rpilcrs of tllc X I 1  tal~les tliought it  
superfluous expressly to tlcclare it. ' " Reference has heel1 
made to Roman law merely to sho\v that in a patriarchal 
society where the father possessed despotic powers over 
his children, they wcrc considered to acquire an interest 
in the family property from the morn(1iit of' their birth. 
The property was deemed to 1,elong to s ~ r i  i i c r ~ d e s  in' a 
sense from before thk dea,tl~ of the fatl~cr. Even unl1o1.11 
sons had n sort of interest in the fninily property, for if 
a man omitted to institute or esprcssly disinherit children 
~ ~ n b o r n  at the dzte of the will, the effect of the birth 
of another child was Co invalidate the  ill." 

The peculiarity of early Indo-Aryan law i~ that sale 
of land is proliibited, a s  land is deeined ensent ial for the 
maintenance or the family. Thr sonL: ?lad an interest in 
the family property from the moillcnt nf their birfih, bnt 
could not Iinve it separated against the wishes of the 
father who coiltiilued with gradnallly diminishing powers 

'See Gains, 11, 157, "They are called s u ~  keredes heccluee they are 
family heirs, and even in the lifetime of the parent are deemed to 
a, certain extent co-proprietors" ; Vinogradoff , I - i i~ torrca l  Jlrrts- 
prudence, Vol. I ,  289, "The conception of the 11nity of the 
household reflected by the cult of ancestors, and supported by 
common property, i s  clearly expressed, among otlicr thinge, in ille 
standing of sui heredes, who are said in as marly words t o  he 
masters of their property, successors in the ad~ninistaation of the 
household property as  coming into their own": Sohm, pm. 106, 
p. 253, " In  the oldest times the family is the solc owner; p. 579, 
If a man had a filius he could not, a t  the olitsrl. mske a v j l I  
a t  all." 

'Muirhead, ibid, 156. 
81nstitutes, Lib., 11, Tit., XI I I ,  1. Cf.  the test of VJ-am rn bTitak- 

shara 1, i ,  27, about unborn sons requiring tlie ~nralls d eopport. 
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to be the head of a patriarchal household till the Mitali- 
shara declared the right of the sons to secure partition of 
the ancestral estate in spite of the father's wishes."' The 
patriarchal family gives place to the joint-family, and t8he 
father instead of an a,ntocract becomes merely the mana- 
Der of a partnership, wit11 a few survivals of his former b 

power. 

POSITION OF KHASA SONS ANALOGOUS TO THAT IN PRE-JIITAK- 

SH.4R.4 DAYS AMONG THE HINDUS 

The rights of the father and sons prior to the evolu- 
tion of the rules or customs stated' as law in the Mitali- 
shara were as follon~s : - 

1. The sons had ordinarily no right to demand 
a partition of the family land against the 
wishes of the father.3 

2. The sons had inchoate rights in  the family 
property, which were perfected when the 
father effected a partition. The sons 
thereby became independent holders of the 
land subject to the rights of their own 
sons. 

3.  Land mas ordinarily regarded as inalienable.'' 
The father had independent power in the 
disposal of effects other than immovables 

'Mitakshara, Chapter I, V, para. 6 .  
'Maj-ne, para. 335. 
"Mayne, para. 244, originally subject to father's consent (page 32.5!; 

1 ' subsequently a partition was allowed even without the fathers 
wish, if he was old, disturbed in intellect or diseased, that is, if 
he was no longer fit to exercise his prentnl authority" (p. 396). 
See Sar~liha or Hnritn cited, Mitnkshara. 1, 2,  para. 7 ; Viramit- 

rodaya, Chapter 11, Part  I, para. 4,  "when the father is alive 
and worthy of independence, his desire alone is the cause of 
partition." 

'Mltakshsra, I, i, 32, "In  regard to the immovable estate sale is not 
allowed." 
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for certain purposefi, and was said to be 
subject to the control of h i u  RonR even as 
regards self-acquired in~n~oval~lc  r)rc;!~erty. ' 
A11 exception to the general rule about 
inalienability of land appearR in the Mitak- 
sharu, i.e. "even a single individual m:ly 
conclude a donation, mortgage or sale of 
in~movable property, during a season of 
distress, for the sake of family, and es- 
pecially for pious purposes. . ? 2  

Uuder tllc 3Iitakshara nrc find two ren~al-kable dc- 
partores from t l ~ c  original sacred law :---- 

1. Sale of land mas recognized and it  was to 1)e 
made in tlre garb of a gift wit11 gold and 
n-at'er . :I 

9 .  Tlre rigllb of the sons to get n partition of nn- 
cestral land against the wisl~es of the 
father was declared." 

It appears that there is some intimate connectioil 
between these tn-o ii~novations on the earlier law. Eco- 
nomic pressure required that the legality of sale should 
be declared. I t  necessitated a clear definition of the 
rightful owner or owners 1~110 would convey a good title to 
the vendee. The sons, grandsons and great-grandsons 

'Mitakshara, I, i ,  para. 27: Mapne, pars. 851. See Rao Balwant Singh 
2.. Rani Kishori, 25 I. A.. 54, pp. 67-73, where the point hes 
been dealt \\it11 and finally decided against the son. Hindrr 
Jftrisprudence, 131-137. Dr. Sen thinks that the father could not 
sell liis self-acq~iircd land without the consent of the sons. See 
T7irmilrodnya, ('liapter I, para. 30, about limitations on the father'r: 
right ovcr alicestral or srlf-acquired land. 

21\Iitaksl~ara, I, i, para. 28. 

'bIitakshara, I, i ,  para. 32. 
4RI i taks l~~ra  I, v,  para. 5, "For or because the right (of a son) is 

equal or alike, therefore partition is not restricted to be made by 
the father's choice." 



werc all through regarded as particilx~tors in the falliily 
wealth. I11 his elaborate discnssionl of whether soils 

acquired property by birth or on partition, the author of 
the Mitakshara tells us : -' 'The right of sons and the rest 
by birth is most familiar to the world as cannot be 
denied? and it is a settled point tha't property in the 
paternal and ancestral estate is by birth? As sale Kns 

recognized, ownership must be defined. ,When co- 
ownership of the son with the father was declared, he 
must have a right to interdict the wa\ste of family pro- 
perty by the father." The recognition of the co-owner- 
ship of the sons in the family estate ~vonld not be enougll 
to protect their rights when sale mas nllowed. remcdy 
must be provided against the spendthrift father who 
would not obey the prohibitions against alienation and 
the right of interdiction of waste and the right of parti- 
tion mere conceded to the son .VVhere  no sale of family 
land is allowed it is not necessary to emphasize the rights 
of the son. The position among the I<hasas in pre- 
British clays was the same as it was in early Hindu law 
'before the adoption of the nltern~ons set out in Mitak- 
shara. Sale of land was unltnomn in some places or was 
confined in other parts to cases of extreme necessity, 
while n son had no right to demand partition. 

DAY-4BHAG-4 A N D  ICHASA LAW 

Turniilg to the other great system of Hin'du lam, 
.we find that the exigencies of commerce, the strong 

'Mitakshara, I ,  i ,  pares. 17-27. 
2,Mitaksl~ara, I ,  i ,  para. 23. 
"itakshara, I, i, para. 27. 
'Mitakshara, 1 ,  V ,  10. 
'Mitakshara, I ,  V ,  8, Partition of the grandfather's estatc be 

exacted I)y the sons from their father. 



influence ol the Hrahi~~ans,  s11tl utller factors, broogh t 
about a silenl; but sure rcvolulion among the H i n d u ~  in,  
Bengn,l. ' I t  mas rcservetl for the forceful personality of 
Jimutavalha,nn, to reconcile currrnt usage wit11 the rracred 

< 6 written law. He managed it by what Mayne calls a 
little dexterous juggling of the Sa,nskrit texts, because it 
suited thc social and economic iiecessities of the people. 9 9 

"He wn's the apologist of a, rrvolution m~hich must have 
been completed long before he wrote. But from his writ- 
ing that revolution derived the stability doc to a supposes 
accordance with traditiou."'. Even n superficial ac- 
quaintance wit11 the histor) and social conditions of the 
I<ha,sas is enough to coi~vince us that no revolution of 
thought or usage has inken place in Ihmaon which 
n:ould te,nd to make tllc father absolute owner of the. 
famil-j land. Mr. La11 has unconsciously adopted the 
argument of Jimutavahnna, who in an attempt to prove 
that father was the exclusive owner of family property, 
referred to the texts of Manu and Devaln which prohibit- 
ed partition nritllout his consent., a,nd said that as pro- 
perty arose by partition, so sons had no rights against 
their father? The author of the Dayabhaga explains 
away the texts prohibiting axlienation of land, by saying 
that it is sinful to do so, but "the gift or transfer is not 
null, for a fact cannot be altered by a hundred texts. 9 94 

Mr. Mayne truly says that the argument "is opposed to 
the first principles of historical and legal reasoning. "' He 
ironically observes ahout the nl~solute onrnership of the 

'Mayne, para. 261. 
lMsyne, para. 960, p. 387. 
"ayabhaga, I, paras. 1 2 3 4 ,  partic~~larly para. 14 and pars. 18, whcre 

Menu and Devala are quoted. See Mayne, para. 969. 
Qhayabhaga, Chapter II? pa,ras. 22, 30. 
'Mayne, para. 960. 
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father ded~~ced by J i n i n t a ~ ~ h a n a ,  "It might with e(~usl 
logic be argued that the Karnavan of a Malabar Tarwad 
at the present day is absolute owner of its property, be- 
cause none of the junior members can demand a shsre."l 
Tlrese remarks may well be applied to Mr. Lall's con- 
clusion in this matter. 

PUBLIC SALES O F  LAND UNKNOWN TO THE HINDUS AND 

THE KHASAS 

Mr. La11 saysZ "There are in the Mitakshara two 
tests of a co-parcener's rights :-- 

(a) the right to have his onTn share partitioned and 
separated; 

( b )  the liability of the family property to be seized 
in satisfaction of his separate debts, whatever their 
nature, to the extent of his share. 

I n  Kumaon a third test is also available, viz. :- 

(c) the power to alienate his slmre. 9 9 

Mr. La11 argues that as these rights are not possessed 
by the son, so the father is absolute owner. We have 
shown at some length both why the son is not entitled 

I s con- to claim partition and the weakness of Mr. Lall' 
clusion in that respect; this perhaps is allso the widest 
'difference between Khasa law and Mitakshara law. 

As to the second alleged test of co-parcenary rights 
under the Mitakshara, Mr. La11 has missed the fact thah 
that Commentary nowhere contemplates the seizure of 
land to enforce payment of a debt, whether due from the 
father or the son. It could not do so, as attachment and . , 
sale were not the means by which a debt was recovered 

'Mayne, p. 336. 
%.L.C., para. 290. 



in Hindu la~v. This rc~~lc~clial llle;1s11ro for rca I izat  iorl 

oi debt through the interve~ltioil ol tl~r courts waR on- 
known to Hindu Jurists. They relied to a great extent 
upon religious sanctions for the pay meill of a debt. ' "He 
mllo having obtained a debt or the like does not rclpny it 
to the creditor shall be born again (to be) n. sl;~\ P s c ~ -  

vant, wife, or a beast (of burden) in the llouse of the 
latter;" again "If an ascetic or an agnillotri (the keep- 
er of a perpetual sacrificial fire) should he in debt (the 
merit of) these austerities or that worship of the fire will 
belong to the creditor."' Messrs. West and Majid 
note :-"Nowhere amongst the provisions of the Hind11 
law for enforcing payment of debts is such a process as 
the attachment and sale of the lands of a family men- 
tioned. Jagannatha's discussion on the subject makes 
it plain that the connection between an owner and his 
land was conceived by the Hindu la'wyers as separable 
only by his own volition, however that might be influenc- 
ed. Attachment and sale in execution are entirely tlhe 
creatures of British legislation. "3 The remedies of the 
creditor against the debtor were only personal. The dr- 
faulter could be confined or restrained by the creditor till 
he paid the money. Self-help mas the process for t l ~  

'Sir FrederickPollocli, Oxford Lectures, p. 59, The sanct.ion which 
t(empora1 jurisdict.ion did not afford ma.s afforded by religious fears. 

"Eatyayana and Vyasa quoted in Vyahara Mayuka (Mandlik), pp. 111 
and 112. See Virhaspati, I, Colebrooke's Digest, 334, t,o the same 
effect; Narada, I, para. 9, t,he merit of an a~cet ic  or egnihotri who 
dies indebted goes to his creditors. 

'West and Majid, p. 602. See the remarks of Sir George Calnpbell on 
Indian land tenures ( C o b d e n  Clrrb Essays), p. 166. He says that 
before the British rule "the seizure and sale of land for private debt 
mas wholly and utterly unknown". By the ancient common law of 
England execution could not be had for debt or damages against 
the land or person of the debtor (except in special cases), h u t  only 
against his chattels and corn. Coke, 2, Institutes, 394. 
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recovery of debt in ancient times.' If the creditor was. 
powerfl~l he could use ertlra judicial force and secure im- 
mediate payment,' or the debtor could also be reduced 
int,!) sla,very. If the debtor was powerful, then the cre- 
ditor had to resort to' Dhn8rna. There is no provision in 
the Mitalisharn for seizing n son's share in the family 
lni~d for his separate debts of whatever nature and the 
proposed test of Mr. La11 is obviously wrong. In  the 
Himalaynil districts this process of attachment and sale 
of land for recovel-y of debt was quite unknown in pre- 
British days. MI.. Trail1 wrote on 27th May, 1821.:- 
"The la,nded proprictors in these mountains have never 
been distlurbed by foreign conquest, nor have the rights 
of individuals ever l~een compromised by public sales of 
lands. . . . No salcs 1 1 8 1 7 ~  cycr taken place in this pro- 
T-ince. 5 '  1 

Wo rrlny, howel-er, assume that Mr. La11 refers to 
the practice of the courts which administer the Mitak- 
shara Ian-, and not to the Mitakshara itself. 

'Megasthenes says :-"Among the Indians one who is unable to recover 
. a loan or deposit has no remedy a t  law. All the creditor can do 

is blame himself for trusting a rogue." McCrindle's Ancient India 
as described by Megasthenes, p. 73; Frag.,  XXVII ,  c.  

'I. Colebrooke's Digest, Chapter VI.  Vrihaspati says :-"From a debtor 
who promises payment the debt may be recovered by employing 
him in  work, by legal deceit, by violent compulsion and by confine- 
ment a t  home (p. 349). The debtor may be forced by confining 
his son, his wife or his cattle, or by watching constantly at  his 
door. This was lawful confinement" (p. 342). See Vrihaspeti, 
XI, 54-59. 

Wotice the poor machinery for recove1.y of debt in Hamilton'e Nepal, 
p. 103, "A poor creditor had in general no resource aeginst a 
powerful debtor except sitting dllarna on him, and unless the 
creditor be a Brahman he may sit long enongh before he attract 
ally notice." W l ~ e n  Hatnilton Ifrote Kumaon was under the 
Gurkhas. See also Hodgson's Essa!,n, Vol. IT, p. 235. Question 
and Answer 94. ahont the existence of dlrnrnn in Nepal and answer 
to Question 93. Tlle creditor may stop the debtor wherever he 
finds him, take l l i ~ ~ l  170111e, beat and abnse him, but sh0111d do 
110 serious harm to health a n d  limbs. 

% A~IISOII, 911,  468-460. 
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But we must see why such practice cannot be 
applied to the Khasas. As far as the courts in Bri- 
tish India are concerned, for persons governed by the 
Mitakshara, "It may be taken as ~ettled that under a 
decree against any individual co-parcener, for his separ- 
ate debt, a creditor may, during the life of the debtor, 
seize and sell his undivided interest in the family pro- 
perty."' This right took some time to get established. 
There are some early decisions in which it was held that 
under the Mitakshara a creditor could not be allowed to 
seize the interest of any one in the joint property for 
satisfaction of his separate debt.' The earlier decisions 
were reviewed and the right of the creditor established 
in Szcraj Bansi K o e ~  v. Sheo Proshad which is the leading 
authority on the subject.' Under the Mitakshara the 
son has a right to demand partition at any moment that 
he likes.' Actual apportionment of the joint property is 
not necessary for partition. ' Partition under the Mitak- 
shara is a matter of individual volition. An unequivo- 
cal expression of the intention to become divided in status 
when intimated to other co-parceners is enough to effect 
partition." Hindu law ascribed great sanctity to the 
obligation of a debt.' The equitable sense of the courts 
- p- 

Wayne, para. 365, p. 194. 
'Bhyro Pershad o. Basieto Karain Pandey, 16 Suth, 31. See Mayne, 

paras. 36.3356, where the entire qnestion ha0 been dealt n ith a t  
length. 

'6 I. A., 88. 
'Meyne, para. 246; Mitekahar~, I, IT, para. 8. 
#Meyne, pare. 495, p. 718; Madho I'erabad c. Mehrben Sjngh, 17 

I.A., 194. "Actual partition is not in ell ceeee eesential. An 
agreement to hold the joint property individuelly in definite @harem 
ie sufficient to support alienation, p. 137. 

'Mapne, para. 495 A;  Suraj Narnirr v .  Tkbal Nerain, 40 T. A.,.40; Girja 
Bai 0 .  Seda.Shiv, 43 I. A., 151. (=leer end uneqnivocel lntimstion 
to co-shnrera of the desire to ewer himself from the joint-family 

by one effects an immediate eeverence of the joint etatue. 
'Mayne, para. 355. 
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would not allow the law to be made a cloa,k for fraud which 
would have been eas j  had they abided by the literal in- 
terpretation of texts written at a time when the new pro- 
cess for the recovery of debts m7as unknown. So a cre- 
ditor can seize and sell "the right, title and interest" of 
the judgment-debtor, who has an unqualified right, as 
a co-parcener, to get possession of his share in the family 
land by partition.' The execution purchaser has then 
to work out the rights which he acquires by means of a 
partition. 

No arguments are needed to show that if partition 
of family land at the instance of the son had not been 
allowed by Hindu law, the courts would have been power- 
less to give relief to the creditor. The right of a son in 
that case is a mere S p e s  successionis and cannot be seized 
in exe~u t ion .~  Such is the case among the Khasas. The 
son has merely dormant rights in the family land, which 
can be separated only with the consent of the father. The 
creditor or the court cannot coerce the father to give such 
consent, and the son's interest cannot be attached or sold 
for his separate debts on any legal principle. 

SON CANNOT SELL HIS SHARE IN FAMILY LAND 

The fact that the son cannot sell his share in the 
family land is a corollary to the rule that he cannot de- 
mand partition against his father. There is no definite 

'Deendyal v .  Jugdeep, 4 I. A . ,  247; in this case it has been settled by 
the Privy Council that a creditor who has obtained judgment 
against a co-parcener for his separate debt may enforce i t  during 
his life by seizure and sale of his undivided interest in the j o ~ t  
property; attachment in the lifetime of the judgment-debtor 1s 
enough now; sale may take place after his death; the seizable 
character of a n  undivided share in joint property is estsbliehed by 
Suraj Bansi Koer v .  Sheo Proshad, 6 I. A., 83. 

"uraj Bansi Koer v .  Sheo Proshad, 6 I. A., 88, a t  p. 103. 
'Code of Civil Procedure, Act V of 1908, section 60, cl. (m). 
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property ~ ~ d l i c h  lle can convey t'o the vendee. He 11as 
only an imperfect right over the family land. There i~ 
much confusion of thougl~t when Mr. La11 looks to t l ~ e  
right of a brother (Shiknli l~issadar) to sell his sl~are in 
the family land without the consent of his brotller~, for 
the purpose of negativing the co-ownership of descend- 
in ts  with ascendants in  the family land.' The limita- 
tions on tlie son's right are due to the fact that paternal 
power is not quite extinct among the Khasas. The free- 
dom of alienation among Sllikmi llissadars is due to the 
absence of a truly joint-family. 

FATHER'S POWER OVER MOVABLES 

It is evident t ' l~at  the father as head and ruler of the 
family must necessarily possess a very large control over 
its wealth? H e  must have the power t'o sell or barter, 
in the ordinary course of inana'gement, all the articles 
produced for sale or barter. H e  buys, ezcllanges or sells 
the hoosel~old uteilsils and implements of l~usbandrv or 
trade. The chattel propert) of an agriculturist 1t6asa 
is confined to cattle, llousellold utensils, implements of 
liusba'ndry and so~lle ornan~ents ~ ~ o r n  by tlle women. Nu 
case is known where a son ever objected to a father's 
paramount authority over the scanty family movables. 
Tlle father has sole power of aisposition over the same, 
in fact the sons themselves mere a sort of mora'ble wealth 
to the father and could hardly be deemed to have any 
rights of their om11 in the movable wealth. 

I 

lK.L.C., pare. 230. 
2Ante, pp. 189-194. 
'See Mayne, para. 266, p. 339. 
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ALIENATIONS FOR FATHER' S DEBTS 

The supreme authority of the father in the Khaar 
family system is undoubted. His debts hold a privileged 
position. The sons are under an obligation to discharge 
liis just debts and the entire family property is also liable 
to be sold for the same.' Tlie reason for the rule we 
shall find in pre-British social conditions. Sale of land 
was practically unltnowrl at first. A father could dis- 
charge his personal debts by selling all or any of lris 
sons." When sale came to be somewhat recognized, a 
father would naturally be entitled to clear off the debts by 
sale of the family land. I t  would not do for a son to say 
that he should be sold and not the family land. Chance 
growths are rare in customary law. There is a germ of 
antecedent legal thought, holvever crude, on which the 
cha'nged environments and sense of convenience work. 
After the British annexation, though the son could not 
be sold, yet the practice shaped itself on the original legal 
idea. It may be said that on the same analogy the family 
land can be sold for the unjust and immoral debts of the 
father. Tlie answer would be that customary law is not 
based on rules of logic. Its strength and validity lie in 
actual usage. The instances of a father incurring debts 
for immoral purposes and then selling their sons or 
family land are so rare and repugnant to the community, 
that such a right cannot be said to have accrued to the 
father as a matter of customary law. Unequivocal in- 
sta'nces, sufficient in number in different parts of the 
country should be proved, before it can be said that the 
father can transfer the family land inter viuos in any 
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way he likes. We have to start from the undoubted i.;rct 
that sale of land was not allowed among the Khasas in a 
coilsiderable part of the Himalayan districts, and in 
some places it was recognized only in case of cxtrenlo 
family necessity. Among the Khasas of Telrri State 110 

voluntary or public sale of land is permissible. Land 
thus is not liable for the debts of the father whether they 
be just or whether they be immoral. Where sale of land 
is allowed in Britislr territory, we have to look to actual 
practices and then determine llow far old limitations on 
alienation of land have been relaxed. ' Mr. La11 nowhere 
says that courts have upheld alienations for immoral 
debts of a father or that such alienations are made by the 
people to such an extent that the right of the father may 
be taken as established under actual usage. The right 
of the sons to control unjustifiable alienations of ances- 
tral land by the father has not been doubted in tho 
Kumaon courts to the best knowledge of the writerO2 

'See the judgment of Roe, J., in Gujar v .  Sham Das and enothcr 
(P. R., 1'27, 1887) where a sonless proprietor in the Punjab village 
communities was held to have no power to alienate to the pre- 
judice of the near agnates. The burden of proof to show that ~ u c h  
power exists lay on the vendee, on a consideratio~l of the historical 
fact that no right of sale was recognized pre~iously and the 
proprietary title was in the village community. 

'Earem Singh o. Sher Singh (K. R., 40). It nag a suit by a 
Dhanti's son. Thc courts applied the analugy of nn illegitimate 
son under Hindu law and said that his right does not -rue 
in the father's lifetime. The judgment shows that  there waa no 
doubt about a legitimate son's right to object to unjustifiable 
alienations. Mr. La11 says (X.L.C., para. 291) there were deci- 

, sions when a son's share was aeized iu execution and also where 
he was allowed to challenge his father's disposal of t h e ' f a m i l ~  
property. But such decisions were mentioned with disapproval, 
and there are plenty of decisions to the contrary. Thc latter 
aentence is ambiguous. I t  j e  perfectly correct if only the seizure 
of son's interest in father's lifetime is meant, but no case is known 
to the writer where the alienation by a father nitbout ji~stifial~le 
necessity was upheld by thc courts. Mr. Stowell 111)mhere mention8 
it ,  and ~uc l i  a rcmarliable ilepart111.c fioln Hilldl1 law would h a ~ e  
been certainly noticed by him. Tf any alienation for immoral debts 
had been upheld by the courts, Mr. La11 would certeinly have 
mentioned it. 
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Mr. Raturi says that the sons are not liable for the im- 
moral debts of the father,' and n father among the Iillasns 
callnot aliena'te ancestral land for his immoral or gaming 
debts.' W e  have to note that the present day title of 
llissadar has grown out of conditions where he possessed 
no power of transfer, and tlleil to sce that as a matter of 
actual usage sa'le for family necessity or antecedent valid 
debts alone is recognized. Family land can certainly be 
sold ~lowadays by a father for discharge of his antecedent 
just debts. The liability does not arise on Sastric texts, 
but as a matter of customary law owing to the nature of 
pa'ternal ponTer among the Kllasas in the past. 

ALIENATIONS O F  SELF-ACQUIRED LAND 

Land in Tellri State is not liable to be sold or mort- 
gaged, whether it be ancestral or self-acquirede3 An ex- 
change of land, a gift to friends and relatives or a pions 
gift is allowed." The fact that gift of land, but not sale, 
was recognized led naturally to abuse. Sales which were 
oste1.1sible gifts came to he made in Tehri, and by Regu- 
lation no. 9, dated 6th April, 1895, it nTns laid down that 
only a genuine gift of lnild and not n collusive one was 
pe rmiss ib le .Vn  ICumaon full pon7er of disposition is 
now possessed over self-acquirect property by a hissa- 
dar,6 and in Tehri, too, self-ncq~~isitions can bc dealt 

'Raturi, para. 491, p. 746. 
'Messrs. Sah, B. D. Joslii, Thulgharin, C+siroln and Juya l  on Q~iestion 

11 (Po\\er  of Disposal, Appentlis A . IKcssrs. P a n t  and Trivedi 
say that he can. I t  seems that they have acceptetl Mr. Lall's con- 
clusion about absolute ownership of father and approacl~ed the  
question from that  standpoint. 

'Raturi, para. 278, p. 537. 
'Raturi, p. 538,  cls. 4-6 and 9. 
5Ratnri, pp. 538-539. 
T.L.C.,  pare. 40. 
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wit11 by a man ar; he likes, subject to the restrictions 
about sale and mortgage, and the Eons cannot object,' 

TESrl'AMENTARY DISPOSITIUN 

Wills, which are the product of a later stage in 
juridical history, are unkilown to the I i h a ~ a s . ~  "IJrinri- 
tive organization leaves little room for the disposal of pro- 
perty by testament. TTolition is naturally supposed not 
to reach beyond the physical existence of the indivi- 
dual.'j3 W e  have seen hat even alienation of land i~z ter  
vivos by an individual was unknown to the Khasas in 
some parts and the absence of wills among them is 
natural.' Mr. La11 says thalt a person can dispose of 
by will his self-acquired property in Kumaon. V t  is 
enough to say that wills are very rare in these districts" 
and had no place in the family law of the Khasas wllicli 
made no distinction between ancestral and self-acquired 
land.' The full ownership of a person over his self- 
acquisitions does carry with it the right of testarnentnry 
disposition under modern conceptions and is generally 
conceded. The nature of the country and the family lam 
of the Khasas must hare made self -acquisitions of agricul- 
tural land very mre up to cornparatirely recent times. 

'Raturi, para. 275, p. 532. See case no. 24. dated the 13th June, 1906 
(Tehri State), Leela and Divaspati 1.. Sripati, where it was held 
that a father is entitled to give his entire self-acquired land 
to one son only. 

'Maine, Ancient la to ,  p. 207, Intestate inlleritance is a more ancient 
institution than testamentary succession. 

SVinogradoff, Historical Jurisprudence,  Vol. I, p. 288. 
'Mayne, para. 404, TT'ills were nnknonn tn Hind11 lam. 
'K.L.C., para 40. 
'jHaturi, para. 511, p. 867. 
'About the Khas J I I  Nepal, see Hodgson's E s s a ! l ~ ,  Vol. IT, pp. 939-933. 

Qnestion 83 rncl nnsn-er to it, " T f  a T < l ) n ~  hae e non, he cannot 
alienate a rnpee I~.oln him by will, save o ~ l l , ~ ,  aud in moderation, 
to ~ ) i o i i ~  t ise~.  
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LAND BIZLONGS TO THE I~ANILY AND NOT TO FATHER ALONE 

We have seen that individual ownership of land was 
not contemplated in Kumaon prior to British rulr.. 
Ownership vested in the village community, wherever it 
was saved from the inroads of the Rajas, who, in a con- 
siderable part of these districts, succeeded in establish- 
ing their claim as lords paramount of all land by reason 
of superior might. ' Within the village communities the 
landholding units were families and not individuals. 
Mr. Lall, in his report, is the first person3 to enunciate 
the rule that a father in Kumaon is the absolute owner 
of all family land, without power of testamentary dis- 
positions," and that the son "has no share in the familv 
property until his father's death."' We  have discussed 
the cogency of his arguments on which the conclusion is 
based. I t  is necessary to refer to some facts which R ~ O N  

that the right of the son in family land is beyond ques- 
tion recognized by the Khasas. 

The proverbial p!lilosophy of the people on this topic 
throws much light on the question. The common pro- 
verb is "Bhayon kn hantn hathagz~li ka rekha,"V.e. 
the shares of hmtlrers and the lines of Fate on the palms 
cannot be obliterated. It forcibly expresses the nature of 
the interest that the sons have in family land. hlr. Raturi 
says that the right of t!le sons over ancsetral land accrues 
- - - - 

'Ante pp. 205-206. 
aAnte, pp. 198-199. 
'Mr. Stowell does not mention this absolute ownership of the father 

in 1I.L.T. or K.R. It has never been alleged in any book or 
report, and, so far as the writer is aware, not even set up in 
the K~uneon courte, much leas accepted by them. 

'EC.L.C., para. 291. 
%.L.C., para. 296, p. 31. 
Tpret i ,  "Polklore," 141. See "Bapn dewo ya c l ~ l i a p a  dewow-o fether 

is to give s man hi3 rightful  hare or he will get it through court, 
p. lQ6 .  
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on their birth,' but in the lifetime of the father it 
is merely confined to one of maintenance.' The mnj 
cannot demand partition in the f atker's lifetime against 
his wishes. "artitions of family land with the consent 
of the father frequently take place,' and then he either 
takes out of the family land an equal share which is 
called Budhawal (i.e. old man'e share) or agrees to accept 
maintenance onlyn5 Such division of the family land 
in the lifetime of the father, though with his consent, in- 
dicates in a way that the sons have an interest in the 
family la'nd, but their rights over it are in abeyance 
during the father's lifetime unless he waives his particu- 
lar privilege. The custom of postponing partition during 
a mother's pregnancy6 also suggests the same conclusion. 

Among the polyandrous Khasas of Jaunsar Bawar 
we find that the share of a separating brother is reduced 
if there are children.' The custom clearly shows that 
children have a vested interest in t l ~ c  faillily property 
from the moment of their birth, or el en of tlleir concep- 
tion. 

The father has no right to make ;ui unfair division 
of ancestral land among his s o n s . V T l  custom of 

'Raturi, p. 447. 
'R,aturi, p. 448. 
'Raturi, pare. 982, p. 543, and the cases noted there whore sons 

demanded partition in father's lifetime but failed. If the idee 
of father's absolute ownerehip had been present, such claims 
could hardly have been made. 

'Raturi, p. 582. 
'Raturi, pp. 647, 560. 
'Raturi, para. 284, p. 644. 
'Dehra Dun District Gazetteer, p. 89. See Dustoor-t~1-aml, pars. 12, 

I 1 )  If a younger brother out of four brothers separetee, he 
cannot take away the wife or children, "but the children ere 
entitled to equal shares from the four brothere which are paid to 
the elder" with whom they live. Williem'e Memoir, Appendlx 
VIII. 

"Messrs. Thulgharir, Gairola, Juyal on Queetion 9 (Power of disposal. 
Appendix A). Mr. B. D. Joshi s a y  "unfair ail-ision is no: ::irlcb 

approved of," while cithers say be a n  do eo. 
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Jetllon, i.e. the extra portioil of first born, cannot be look. 
ed upon as justifying unfair division. In  A s a m  v. Bali 
Rnm, Sir Henry Ramsay quashed a Sautia Bant which 
had been carried out by a father in his lifetime.' Tlle 
decision negatives any special po\vers of the father which 
entitle llinl to make an unfair division of the family land 
a8mong his sons. The father caililot m?ke a gift of an- 
cestral land to his inistress to the detriment of the rights 
which the sons possess oyer it.2 H e  has no right to make 
n gift of the entire ancestral land for religious or pious 
 purpose^.^ Small gifts of land for pious purposes are not 
objectionable. Mr. Raturi remarks that the father has 
no right to transfer family land, except during distress 
for the sake of the family, or, to a small extent only, for 
pious purposes. Tlle limitations on the father's powers 
arise not only fi-om tlle legall conception of land being 
field by the family and not the individual, but also from 
the fact that some of the unjust alienations mentioned 
above are either rare or not made alt all. Unless suffi- 
cient instances are found no custom can be said to have 
arisen. 

If a man dies leaving some sons, and the sonless 
widow of a predeceased son, the widow of the son takes 
a life interest in the ance~t~rnl  property which would have 

'E.L.C., para. 272 ; K.R.C. ,  18. Mr. La11 says Sir Henry went too 
far  in this decision as the father can do what he lilces inter vivos. 
The powers of the father are not so unlimited a s  Mr. La11 thinks. 
About the incapacity of the father to effect Sautia Bant, see 
Raturi, para. 288, p. 552. 

'All the correspondents except Messrs. Pan t  and Trivedi answer Ques- 
t,ion 13 (Power of disposal, Appendix A) against the father's 
right to make such a disposition, 

'Messrs. Sah,  B. D. Joshi, Gnirola on Question 14. Some say he 
has slich right, some confine i t  to small gifts only. 

'Raturi, para. 271, 
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yested in her 1lusb:lnd if he were alive.' She is not CX- 
cluded by her brothers-in-law. I t  is easy to gee that i f  
the sons had not been regarded as having an indefeasible 
interest in the paternal estate, the ~uccession of s son's 
widow ~vould he hard to explain. The widow succeeds 
to the estate whicll in a sense belonged to her husband.' 
and tliis custoln shows the real nature of the sons' vcfjtecl 
interest in the family property. 

Wlietller we lbok to the ancient conception of land- 
ho1ding"or to modern usages, * we find that the absolutv 
ownership of the father over family land does not exist 
among the I<hasas. The father is not an independent 
owner, but is the lord for life of the family possessions. 
The real nature of a son's right over family land is res- 
trictive on the fa'tller's powers of alienation. Full own- 
ership vests in the joint-family, but the rights of the 
sons are dormant in the father's lifetime, unless lie 
chooses to forego tlie privilege of paternal power. 

' N e ~ s r s .  Gairola, Pant ,  Trivedi and J11ya1 on Question 2, Problcm (1) 
(Widonr's estate, Appendis A). nlessrs. Sa11 and R .  D. Joshi say 
that she cannot probably on the analogy of Hindu  law. Mr. Lall 
says a widow reprecents her deceased hnsband even in collatel.nl 
sl~ccession; K.L.C., para. 15(c). 

'K.L.C., para. 37. 
'Maine, Alzcietzt laze, p. 181, "At an earlier time the pater~amilins 

was not regarded as o\vner, but as an  administrator of the familv 
property which in some sense already belonged to the heirs as well 
as himself. " 

'To whet has been said before, we nlay add that gift of ancestral land 
is made in favour of a daughter, only when there are no sons; 
R.L.C., para. 9. This custom we discuss in the next chapter. 



CHAPTER YII  

GHARJAWAIN 

GHARJ.4 WAIN OR RESLDENT SON-IN-L9 W 

UCCESSION among the i<hasn,s is strictly agnatic. S Daughters and their sons are excluded from inhrri- 
tsncel. In Nepal, too, daughters do not inherit among 
the Khasas2, and the same custom is found in the Kangra 
hills and Kulu3. We propose to discuss the archaic 
institution of Gharjawain before dealing with the simple 
rules of inheritance among tlhe Khasas. Mr. Pauw 
notes : " I t  is the custom for a man who has no son to 
marry his daughter to a son-in-law who agrees to live 
in his house and who is known thereafter as the Ghar- 
jawain. In such a case the daughter takes her father's 
inheritance, but sllould she go into her husband's house, 
the inheritance usually descends to the nearest nlnle heirs 
of thc deceased. Even in thc case of a Ghnrjawain, the 
relatives frequently make a stxong fight for the property, 

'K.TJ.C., para. 1 6 ;  R. R. C., para. 15,  p. 19. TTnani~uoufl answers to 
12, 1 4  and 15 (Inheritance, Appendix A). 

nHodgson's E.rsa!ls, Vol. 11, p. 232. Question and Answer, 81- 
married daughters and t,hcir progeny never inherit. 

'Lyall'e Kangra Sett lement Repor t ,  paras. 74, 116;  Roe and Reftigan9 
p. 140, Near lnsle collaterals ordinarily exclude t,he daughter 
lsmong ihe ngricultnrisCe in the Punjab so far  as anceutral land is 
concernetl, Rnttigan's Digest ,  para. 23. 



especially if the marriage has been arranged by the widow 
after the death of her husband. In such cases it is not 
uncommon for tlre widow to go through the form of 
selling the land to the Gharjawain on the pretence tha,t 
the sale-proceeds are required to repay him the costs 
incurred in settling her husband's debts"'. It is im- 
portant to notice that the daughter and her sons inherit 
to her father if she resides with him, but the right of 

- 

inheritance is lost if she goes away with her husband 
to his villagea. Mr. La11 has missed the real nature 
of this interesting custom and its place in the history of 
the evolution of cognatic succession in a strictly agnatic 
community. The rules which have been propounded by 
him in his report make the position of a Gha jawain 
worse than that of an ordinary donee. He says : -' 'a 
son-in-law acquires no rights by the mere fa,ct of his 
admission into the father-in-law's family"', as "no 
Gharjawain or daughter can succeed without an express 
deed of giftM4; and the ordinary presumption in such a 
deed is that the property should revert to the nearest 
heirs of the donor unless there be an express condition 
to the contrary in the deed6. The necessity for a formal 
deed of gift in the ca,se of a Gharjawnin ha's been pro- 
pounded for the first time by Mr. Lall, who also says 
th'at the residence of the son-in-law in his father-in-Iaw's 
liouse is not necessary8. Messrs. Pauw and Stowell do 
not' mention a deed of gift, and regard continued 

'Pauw, pp. 43-44. 
B.41mora District Gaze t teer ,  p. 105; Gnrlrlaal Gazetteer,  p. 68: 0toweY 

K.L.T., p. 65; K.R.C., para.. 9, p. 10. 
'K.L.C., para. 9. 
'K.L.C., pere. 246. 
'R.L.C., para. 13. 
".IJ.C., para. 246. 
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residence of the Gharjawain with the father-in-law as 
essential to enable the daughter or her sons to succeed, 
Mr. La11 endeavours to ignore the weight of Mr. S t o ~ e l l ' ~  
conclusion by saying :--"If this was the custom, then 
it has now changed"'. No student of customary law 
would say that customs are immutable, but it is certain 
that there is enough stability about customary law to 
resist sudden change in the absence of strong external 
forces2. The possibility of a sudden transformation in 
the fundamental nature of a custom is remote among a 
people scattered in small village communities throughout 
a considerable area3. The suggestion that the custom 
has changed in the few years since Messrs. Pauw and 
Stowell wrote cannot be easily accepted4. For a proper 
appreciation of the custom we must try to under,stand 
how and why it has come into existence. The institu- 
tion of the 'Gharjawain" is not a chance growth among 
the Khasas. It is inter-related with other rules of 
customary law, and to be ~lnderstood rightly it must he 
-viewed as a wKole with them. 

Tlie clannisli Khasas living in village coinmunities 
or'dinarily exclude daughters from inheritance. When 

'R.L.C., para. 246. 
=Maine, Ancient law, p. 126, " T l i ~  stable part of our mental, moral 

and physical constitution i q  the Iarjieqt part of it" and offers 
sesistence to change. Maine, Village comtnzsnities, p. 58, 
"Naturally organized groups nf men are obstinate cnnservators of 
traditional law. " 

'Maine, Ancient lati?, p. 15, " I t  is a known mia l  lam that the  larger 
the space over which a particular set of institutions ir+ diffused, the 
greater is its tenacity and vitality." 

'Mr. Psnw's Settlement Report was made in 7896. Mr. Stomell 
brought out his book on Land Tenures in 1007, tlic second edi- 
tion in 1919, and his Collection of Knmaon Rnlings and Commen- 
tary thereon after 1915. Mr. Idall made his report in 1920. 



.colllmunsl bonds become slack and clannislr icclillg we&, 
the demands of natural afiectioll predonlinate. If there 
are: no sons, then a daugllter appears to bc tllc 111ost eligi- 
ble person to receive her father's i o l l e r i l a ~ ~ c ~ .  ' 1 1 1 ~  

trouble was that she beloi~ged to anoiilel iriiiage by irlnr- 
riage. She had been sold to, and in still carlier tillles 
probably forcibly captured by her husband and llia 
people. If village lalid goes to her and her chiltli~eir, 
undesirable aliens would be found in the village1. Tlle 
claims of natural affectioil and justice clash wit8h the 
instinct of self-preservation. Tlle village lands nl11.t i,e 
preserved to the village community, yet the dnugl~ter 
had a natural right to the inherihnce of her fatIllei*. 

The conflict of feelings results in a compromise. If 
the daughter does not leave the village, she does not 
become a stranger to the village community. As she 
cannot marry an agnate, her husba'nd too must come and 
live in the village with her father. The village conlmuni- 
t y  does not regard him as an entire stranger in that 
case. On those conditions alone the son-in-law, d ~ u g h -  
ter and her children can take the inheritance. Ullder 
these circumstances a daughter's sons are incorporated 
in the village community and allowed to take the estate 
of their maternal grandfather. Non-agnates by this 
means enter the village community, and a breach in the 
rules of strict ma,le a,gnntic succession takes place2. The 

- 
'E. L. C., para. 249, "The people of Kunlaoll have a natural objection 

to landed property passing t,o persons not resident in the village." 
=Maine, Earl?/ Laro and Crtstom, p. 94, "The chief interest of the 

Hindu 'appointment' and of the countelparts of it in the  la^ of 
other races lies in their probablv marking one of the points at 
which the right of women to inherit i n ~ d e  its may into the strict 
agnatic systems of kin~hip and succession which prevailed among 
the more advanced of the barbarous societies." 
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village conl~llunity was, however, quite vigilant to pre- 
serve the ultimate reversionary interest in the lend. 
When a Gharjawain's male line became extinct, the 
property reverted to the agnates of his father-in-law and 
not to his own1. 

It seems to the writer that this institution originat- 
ed in an attempt to reconcile the claims of a daughter 
with the interest of the village community in keeping 
a stranger away. Alittle thought over thequestionwill 
show that execution of formal deeds of gift could not be 
necessary. In  the simple primitive life of the Khasas 
the fact that the stranger came and lived year in and 
year out with his father-in-law, the fact that he looked 
after the cultivation and helped him in all agricultural 
pursuits, \lTns more important than the execution of a 
"scrap of paper' ' . 

The commuility was not so interested in a piece of 
paper as in the physical existence of the Gharjawain in 
their village. The hostility towards a stranger was 
bound tlo wear away if he left his own village and identi- 
fied himself with the community in a,n appreciable man- 
ner, and his sons who never left the village were in a 
sense reckond members of the villa'ge brotherhood. 

CON'TINUED RESIDENCE WITH FATHER-IN-LAW ESSENTIAL 

The continued residence of the son-in-law with 
his father-in-law is the only essential condition to inheri- 
tance of village lands by the daughter and her sons. Local 
custom and tradition attach little value to an express 

'R.II.C.,  para. 13;  R~ttnri, para. 161, p. 367, Suit no. 42, dated 3 1 ~ t  
>lop, 1007 (Tehri State), Bhatu o Chota, where it mas decided 
tlmt Gherja\vain inherite equally with an after-born son end t h ~  
property reverts to the agnatra of tbc fathcr-in-law. 
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deed of gift, which is but a recent innovation. A son-ill- 
law as donee should not be confused with a Ghajawain. 
The etymology of the word perfectly indicates the nature 
of the institution. It is made of two words : ghar (i.e. 
house) and jawain (son-in-law), and means a son-in-law 
who lives in the house of his father-in-law. 

Mr. Stowell says :-' 'A special and fairly common 
form of adoption in the hills is that in which a man, 
who has no son, marries his daughter to a son-in-law 
who agrees to live permanently in his house, and is 
known thereafter as the Gharjawain. I n  this case, i f  the 
married couple continue to live permanently with the 
father they inherit the estate, but if they leave him and 
go to the son-in-law's house, they are disinherited. It 
must be remembered that the hill people do not recognize 
the right of the daughter to inherit"'. Mr. La11 doubts 
the correctness of this rule. The statement of 
MI-. Stowell is quite in consonance with local custom 
and the origin and growth of the institution which we. 
have attempted to discuss. The daughter cannot succeed 
if she goes to her husband's house, as she and her sona 
thereby become strangers to the village communitya. 

GEARJAWATN INSTITUTION ANALOGOUS TO THAT O F  A N  

"APPOINTED DAUGHTER" IN EARLY HINDU LAW 

A daughter who lives away from her father's house 
is not an heir under the customary law of the Khasas. 

'K.R.C., para. 9, p. 10. See K.L.T., p. 55, end Pauw,  p. 43, to like 
effect. 

'See Tupper, Vol. IT, p. 76, about Gharjawain, "If he (a landholder) 
has no son, natural or adopted, hc may be allowed to bring hie 
eon-in-law into the village. Hi8 daughter and her hueband will 
colue and live in his house amd atstend on him. He will treat 
the l on-in-law in all respects as a Ron I r f .  Knmaoni proverb, 
eheli santi chelo, i.e. a Ron is obtained in exchange for a daughter): 
snd the latter will cultivate the fieldu for him, and when old age 

16 
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A daughter or her sons were not recognized as heirs in 
barly Hindu Iawl. We find that as late as the institutes 
of Manu an "appointed daughter" alone was recognized 
as an heir2. Manu does not speak of a daughter as a n  
heir, except in the discussion about ' 'appointed daugll- 
tersW3. The "appointed daughter", so far as we can see, 
remained with her father and did not go to her husband's 
house. Vasishtha quotes a verse from the Veda :--"A 
maiden who has no brothers comes back to the male 
ancestors (of her own family); returning she becomes 
their son"". 

The practice of special appointment of the daughter 
'became obsolete among the Hindus in later times. One 
obvious defect of "appointment" was to favour the 

Eupervcnen, take charge of his property. TTntlrr these c.ircumstances 
the son-in-law may be accepted as  heir;  and it would be only when a 
son-in-law had thns been adopted into the clan and village, 
that he  could inherit any of the village lands. R e  would be 
heir because he had ceased to be a n  outsider." 

'Mayne, para. 517, Women originally w-it110111 right. See Manu, T7111, 
416; Jolly, p. 192, The degraded position 01 wornell in ancient 
India precludes entirely the idea of their having been reghlded 
as heirs of the family property in early times, and several ezrlv 
writers have aeti~ally quoted a text from the Veda. in ~ r h i c ~ h  
the  general iinfitnes.~ o l  women for heritage seems to bc l ~ o -  
nounc.ed." S~rvadbikari ,  p. 271, The claims of \.irornun mere not 
recognizerl 1 ) ~  r l tnnv legislators. "They consider tbem speciallv 
unfit to partaltc of cvtn the least portion c f  the heritage." 

'Monn, TX, 127-139; Sarvadhikari, p. 271, "From the earliest Ciilles 

on exception n a s  made in the case of an appointed danghter, and 
her right was almost universally acknowledged bv the ancient 
le.ri6lalor.s of India." See Jolly, 147--149, ( n nppointed daugllter 
and the high place in the list O F  heirs of t h e  son of thc a1)poilltt.d 
daughter. 

"Manu, 1X, paras. 185, 217; Mayne, para. 519. 
'TTa3ishtha, S T T l I ,  pare. 16; Mayne, paras, 76, 519. Ma)-ne stlggesla 

that 8 daughter appointed remained in her fat.her9s fnmily, 90 i l la t  
her eon was his son owing to donlinion relained over the dau,a)itrr: 
Sarkar, p. 131, "Tlie distinctive feature of the arrangem~nf 
appears to be that the appointed dai~ghler instesd of lcaving he1 
father's honse after marriage, continued to live nit11 him, and 
the  on-in- la^ u ~ e d  to live as  a rnen~bcr of hi8 futhcr-in-lar's 
fbmily." 
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children of one daughter only. We ;~l-c. ilot cuac-erned 
with the causes which brought about tile recognitio~l of 
daughters and their sons as heirs in Hindu law. It is 
enough to see that the victory of natl~ral affection over 
the artificial rules of archaic society was complete arllen 
,Vijnaneswars said :-"As a son, so does the daughter 
of a man proceed from his several limbs. How then 
should any other person take her father's wealth"'? 

The rights of inheritance which a daughter and 
her sons came to acquire among the Ichasas did not 
proceed beyond the stage of a sort of special "appoint- 
ment" of the daugl~ter, and the ilnportant condition is 
that the daughter should relllaiil with her father.' 

DEED O F  GIFT NOT EBBENTIAL FOR INFTERITANCE 

From what has been said about the nature of the 
< 'Gharjawain" custom. it will appear that the daugl~t'er 
and hcr sons and the Gharjawain are &itled to inherit 
a man's property in the absence of a fornlal deed of gift, 
provided the daughter has not left hcr father's house. T h e  
Ghsrjnwain and his children undoubted1~- inherit by t h r  
mere fii.ct of Gl~arja~vain 's ndlnission into his father-in- 
law's family, and a deed of gift has never been a 

'Mitakshare, ii, 2, para. 2, quoting Vrihaspati. 

2Mapne, paras. 519, 563, says that the rights of inberitanrr pofisessed 
by a daughter end her soils in later Hindu Inw gren out of 
"appointment" of daughter. When "appoiniment" becaina 011- 

solete, t ! i e ~  rctaincd the rights which ueage had made fatniliar. 

'311 Kangra hills a deed of gift ie not neceaarg. See Tnpper, Vol. 11, 
p. 1%. "It ~ e v - ~ s  generally allom-ed that  a ' ( : l i r r j~\r~i l l '  or son- 
in-law taken into the house, become6 after a 1 ime entiiled t o  snc- 
wed as a kind of adopted eon withorit proof of rift." Lpall'u 
Kangra Settlement Report, para. 11.5. Among the K h a ~ a s  of nllr 
study in the Kumaon division, if possession has been given to a 
resident son-in-law. then no deed of gift is nceded. @W~tion 3 

ri- wain, Appendix A )  unanimous xnswers, except Mr. Q. N. 
;Toehi. 



necessary prelude to or substitute for a right to inl~erit'. 
A son-in-law to whom an actual gift is made sllould not 
be confusetl with a Gharjawain. If there is no evidence 
of residence in the 11o~!se of the father-in-law, 
the word Ollnrjnlvnin is a misnomer. 

There is no doubt that n deed of gift is now some- 
times executed in favour of a resident son-in-law2. It 
becomes of great evidentiary value in checking dishonest 
litigation by tlle rcrcrsioricrs of thc decc;~aed, whose in- 
terest it would be to deny the claims of daughters and 
their sons. But the right under customary law is not 
founded on the deed of gift. If it were, then the deed 
itself wollld determine the title of the donee. There 
are important limitations on the right primd facie 
acquired by a Gharjawain under a deed of gift. He 
does not hold the property for himself alone, but also 
for the daughter of the donor and his malr issue by her3. 
If the male line of the daughter becomes extinct, the 
property reverts to the agnates of her father, and it does 
not go to the collaterals of the Gharjawain4. These 
facts by themselves demonstrate the futility of a rule 
which makes a formal deed of gift a condition precedent 
to a Gharjawain's succession. The custom is of older 
origin than the deed and overrides it. To appreciate 
thc significance of the limitations which fetter the full 
operation of the deed, we must look to what has been 
said about the origin of the institution itself :- 

1. The institution grew froin a desire to give the 
daughter and her sons a right of succession in a man's 

'Unanimous answers to Question 1 (Gharjawein, Appendix A). 
'K.R.C., p. 10. 
%. L. C., para. 1.3. 
'K.L.C., para. 13 ;  Raturi, p. 367. Unanimous answers to Question 4 

(Gharjawain, Appendix A). 



property. Thc Gharjan7xin t llerefore takes the land for 
them. 

2. The village cornmuility made an exceptioll for 
non-agnatic successioll in this case, but the right l u  keep 
out aliens was preserved. The village land thus does 
not go to anyone \vlio is n. stranger to the village, but 
reverts to the agnates of the donor1. This ultimate re- 
version to the agnates of the father-in-law is not pcculiar 
to the Iihasas. In the Punjab tllc nilc is the san]e2. 
!Among the Nambudri Brahmans of the Malabar coast 
in Madras a custoln similar to that of the son of an ap- 
pointed daughter still exists. ' 'They are believed t , ~  
have migrated from Eastern India ahout 1,200 or 1,500 
years ago, bearing wit11 them a system of Hindu law of 
an archaic character, more neariy representing that of 
the Sutra writers than the later fbrm to be found in the 
aMitakshara. Where a Nambudri has no male issue, he 
may give his daughter in Sarvasradhanam marriage. 
The result of such a marriage is tliat if a son is born, lie 
inherits to, and is for all purposes the son of, his 
mother's father. If t l~ere is no male issue, or on failure 
of such issue, the property of the wife's family does not 
belong to the husband, b;lt rrrerts to the falllily of her 
father' '3. 

'The Glierjawain. nn failure of 111ale issue, may h i n ~ ~ r l f  keep n Ghar- 
ian:rin. I<.TJ.C.. para. 240. and unanimnnc nilq\\vrs to QumLinn 6 
(Gharjawain. Appendix A) .  He can a lw adli't. U n a ~ i r n o ~ ! ~  
answers tn Question 5 ,  i b i d .  

'Site Ram and otl~crs 1.. Raja Ran1 (F. 13.) (P, R. no. 2.3 c:f lS!)'J). 
The colletcralb: of a donor or adopter h a w  an undoubted right 
to succeed in pl.cferencr to tlw collaterals of thr donee or adopted 
son, who 11ave no  right^ of succession at all. Rae and Rattigan, 
Chapter T, para. 3,kreversion of I H I : ~  to the nr~:rnrtl f:ln~ily ; 
Chapter 11, p a n .  42. 

'Jlayne, para. 76, p. 90. 



GHAR,JAWAIN AND SON-IN-LAW AS DONEE 

I n  the Tehri State, if there are no agnates within 
three degrees, then a Gllarjanrain can be kept witl:ol~t, 
any formality1. If there are such agnates, their con- 
sent is essential2. This role shows us that agnates are 
deemed to hare an interest in a man's property, cvcn 
in his lifetiiue, strong enough to prevent his alienating 
it  away from them. On the other hand, there is the 
rnle that if a gift is matde in favour of the daughter, 
then thc near agnatea cannot object3. The two rules 
do not harmonize as their origins are different. One is 
based on customary law and the other on analogies from 
Hindu lam. Near ngnates have tried lo set aside gifts 
to daughters by sonless persons, but they failed on the 
ground that Hindu law permits gifts4. Hence me find 
this i~lconsistenc~- in the Tellri State. 

In the Kumaon division the land tenures are i~ot 
the same as they were in the past. A sonless hissntlar 
is not now controlled in his alienations by his sgnates. 
A Gharjawain may be kept at pleasure by any sonles, 
person and a gift of ancestral land can be made to a 
daughter only ~vhen  there are no male descendants, 

6 L Mr. La11 speaks of a, sonless person only", and this 
incidently shows that the pol~-ers of the father over ances- 
tral land are not ~~l l l i~ l l i led  a~ l lo l~g  ~ I I P  I<llasas. 

'Raturi,  p. 360, Suit no. 1.27 of 1111 . r ~ ~ l y .  1902, Dhannn 1;. Ganga. 
FFdd tha t  a pcr\on can kccp C;!larjaua~n i f  t l~ere  aye no agnnte8 
within three degr~cs.  

'i:,~turi. p. ?GO. S18il 110. 1 of 13th April, 1807. Nagu and other8 
v .  Mayali and others. 

Tatnl . i ,  p. 301, 1\Tay.-I1:tild $ 7 .  Sllil)~i , ~ n d  otl~eru, Davalu and others a. 
RIukhmn and oihel..~, rc.fe~*red to tllere. 

"Itatnri, p. 361. 1)aynlll ant1 ot l~ers  1. .  Rlr1lkll11111 and others, case 
no. 51, daied 15'11) A u g ~ ~ s t ,  1909. Tile object~cn was that donor 
had no right lo III:L!~C a gift of his p rop r ty  to his daughter when 
his m a r  agnatcv wcre living. Eel<]  giTIq are allo-.~pd LI. nindn 
l:w, and it  \:as not a case of I I C ' C P ~ I I ~ :  a Ghnrjawain. 



'k oustom is intended 40 secure tihe inheriteme to 
the daughter and her sons. The son-in-law acquire8 
nerely a life interest in the property sllould his wife die 
uibl~out having a n y  male issue1. This right appearR to 
lrive grown out of sderance  and the equitable sen1-c of 
t l ~  community in favour of a person who hes I d :  l~is 
o m  people and l)rotllerllood. The mail who has left his 
owl village alul come to reside among &rangem k wl 
tolc to pack off the moment lie has the misfodune b 
losr his wife. Manu, too, lays dourn a similar rule : - 
"Ifan appointed daughter by accident dies without leau- 
inga son, the husband of the appointed daughter may, 
witlout hesitation, take that estate "'. 

I n  the case of n Gharjawain proper, i.e. a resitlent 
sonin-law, the real heirs of s person are the daughter 
andller sons. T l ~ e  G h n r j a ~ ~ ~ a i n  takes for them primnri- 
1~ 8 protector or manager with a remote reversionary 
inteest of his own. If there be a deed of gift merely 
and no residence in the father-in-law's house, then the 
dope's interest is defined h ~ -  the docnment subject to 
theimplied presumption of reversion to the agnatei of 
t hdonor. 

The positioil of a resident son-in-law is much 
strngcr than that of a donee son-in-law who takes mere- 
ly ,he estate actually transferred to him, while a rear 
Glljnwain is entitled to all the estate vested in the 
faber-in-law at the time of his death. An example will 
slnr the distinction clearly. B owns a two-anna sharr 
ina village. H e  transfers that share by a deed of gift 
t,ollis daughter and llcr husband R. After the gift ~1 

-- 

'Raturi, p. 367. 
'Menu, Chapter IX, 13:. 
%.L.C., per&. 19. 
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acquires a one-anna share by purchase and a one- an^ 

share by inheritancc from a collateral. If B is a resl- 
dent son-in-law, i.c. a Gharjawzin, he \\-ill he entitltd 
to the entire property which A omncd at his death, i . t .  

a four-anna share, if hc is not resident with his fathy- 
in-law, then he can claim no more than a two-anna shae 
under the deed. But a non-resident son-in-law may be 
able to claim the entire estate of his father-in-law asan 
appointed heir. 

The Gharjawain has no right to succeed to the al- 
laterals of his father-in-law1, nor do his sons posess 
such a right. The custom is an exception to the rul: of 
strict sgnatic succession, and there is no adoption ofthe 
son-in-law in the strict sense of the word. 

Q)HARJAWAIN DOES NOT LOSE RIGHTS IN HIS PATERNAL EST.TE 

A Gha jawain is not adopted by the father-in-lw, 
and Mr. La11 rightly points out that "it has never ken 
snggested that a Gharjawain would acquire any right to 
inherit to the coll'a,terals of his father-in-law. " Iis 
position is entirely different from that of an adopted sn. 
He  is indirectly interested in the estate of his fathern- 
law. The persons who really benefit by the custom .re 
the daughter and her sons. A mall who becomes is 
father-in-law's " Gharjawain" is not deprived of is 
share in his own fnrnily, but in practice seldom mnks 
a claim to such inheritance.' 

GHARJAW AIN AND AFTER-BOR'N SON 

The respectiye rights of a Gl~arja'wa,in and an nftlr- 
born son of the father-in-law have not been discussed k 

lK.L.C., pars. 11. 
'K.L.C., paras. 12, 246, 267; Rat,uri, para. 179, p. 365. 
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Mr. Lall. This omission is a corollary to the mistaken 
view that Gharjawain acquires rights mrrely as a donee. 
Among the Khosas if a son be born after a Gharjawain 
is brought into the family, t!~en tllr after-born son and 
the Gha'rjawain share the propertly cqually. It is im- 
material whether there was a deed of gift or not.' 

No rulings of the Kumaon High Court about Gt~ar-  
jawains are knownm2 There have been some cases in 
the Tehri courts. I n  Bhat.u v. Chotn it was decided in the 
Tehri courts that the after-born son shares equally with 
a Gharjawain, and if one of them dies the other inherits 
his shares3 Here again the custom is the same as found 
in Manu. "If, after a daugl~tcr has been appointed, n 
son be born (to her father), the division (of the inherit- 
ance) must in that (case) be equal. "' 

GHARJAWAIN KEPT BY A WIDOW HA6 NO RIGHT 

A Gharjaaain brought into the family by a widow 
acquires no right to the property I~(bld by her except 
when he is brought in with the consc~nt of the reversion- 
ers.& Among the Khasas in the Kumaon division a son- 
less man can bring in a Gharjanlnin without the consent 
of his agnates, but n widow cannot. The discretion as 
to whotber the agnatic successioil d ~ a l l  be diverted alway~ 
rests with a male owner. We have seen that prior to 

'Messre. Thnlgheria, Goirola, Pant, Juyal and G. N.  J o d i  on Q~lm- 
tion 8 (Gharjewain, Appendix A )  ; Rshri, p. 367. 

'K.R.C., p. 11. 
"uit no. 93 ,  dated 31st Map, 1907, qnot,ed by Ii.a.turi, p. 367. The 

incident.,¶ of a Gharjawain custom show that it has no oimilarity 
to t,hc Illatom adoption in Madras (Mayne, para. 907). 

. 'Manu, IX, 134, 
*Mr. Lall saye, E.L..C., para. 11 :-"A widow can keep a Ghsrja.wein, 

but can trmsfer the family proprrty only ~ i t h  the consent of 
the reversioners." He regards formal tranefnr of Inr!d e ~ ~ n t 1 8 l .  



Briti& rulc a widow was llersclf n sort of heritable pro- 
pcrty.' She now aoquires a life inte~est in her bus- 
band's p r ~ p e r t y , ~  and can alienate it for necessity. Gift 
to a daughter is not a necessity, and if the widow at- 
tempts ail tilienation in her daughter's favour, the re- 
versioaers nntnrrtlly put up a strong fight. 



ADOPTION 013 .lPI'OINTMI.;XrI' OF ,4Y HElH 

TiSTOMARY adoption anlong the I<llasas is in nol. C way connected wit11 religious ideas and is distinct 
from adoption as found in Hindu law. Adoption is 
against the Ichasa instinct,' though it is now obtaining 
a footing in his society.' We shall do well to remember 
tha't succession among the Khasas is strictly confined to.. 
male agnntes, that the I(1rasas held village land on a com- 
11lnnal basis and not as i~~dividuals, and that an indivi- 
dual landholder had no power of alienating land in his 
possession, as he held mcrelj- the usufruct over it. 

W e  hare seen that anlong the Iil~asas non-agnatcs 
acquire an interest in village la l ld~ in two cases. The- 
sons of a resident son-in-lam- s;;r~cceed to a ma'n's estate, 
and n dhn~l te la  son become-: ntfilinted to his step-father. 
There is not, however, a complete assimilation in the vil- 
lage community in the fird cilse. A Gllarjawain does. 
not succeed t'o the collatel.nls of his f a the r - in - l a~~~ ,~  and 

'Jlr. Gairola on Qr~estion 1 (Adoption. Appendix A). 
'K.L.C., para. 234, "Adoption is uc,t verp comlnon in these bilk, 

hut this practice is growing": K.R.C., para. 9, p. 10. 
SIi.L.C., paras. 11. 316. 

25 1 
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it  is doubtful if a Jhantela son can do so, unless he has 
obscrved the necessary funeral rites for the collaterds 
too.' We exclude a Gharjawain and a Jhantela son 
f l-onl our discussion about the ' 'appointed' ' heir, as their 
exceptional positions have beell dealt with at length. 

The so-called adoption among the Khasas is really 
a simple appointment of a.n heir, who will help a man 
in his old age, look to his cultivation, and after the ap- 
pointer's death perform his funeral ceremonies and pa,y 
IT his debts, if any. As a return for services rendered, 
the adopted son gets the inheritance. Full representa- 
tion is allowed in collateral s~lccession among the 
l i l l a ~ a s . ~  The heirs of a person thus form a group. By 
appointment an individual nearly or distantly related 
through males only is selected out of the group. The 
clloicc need not fall on the nearest agnnte. 3 

I W H O  MAY APPOINT 

A sonless olale owner can appoint an heir to his 
estate. A lunatic, or a minor, cannot appoint an  heir. 
A son' in the lifetime of his father and witlllout his con- 
sent cannot ma'lte such an appointment affecting ances- 
tml land.' A widow can appoint an heir nritll the con- 
sent of the reversioners. 

-- --- - - -  --- 
I -  I.L.L.C., pa1.a. b. 
-li.L.c., para. I h. 
"Itaburi, p. 2%. 
';iIessrs. Pant ,  Ti~vedi ,  .J~lysl,  B. D. Jo~jhi ,  G. N. .Josh1 on Question 

15 (Adoption, Appendix A). As r cga rd~  a n  impotent person and 
a, leper, the matter is inconc.lt~sivr, but when land ie eutered 111 

their name, they can, i t  seems, appoint an  heir. If the eon 1s 

separate from his fatlter and holds proj,c~ ty indel,cn?ently, be too 
coold appoint an heir. 

'R.L.C., para. 2 ;  urlrsnirllous snswerfi to Qrlestion 3, tbrd. See Roe 
and Iiattigan, para. 30, p. 514, about the custom in the l'unjab :-- ., 
"The widow can only adopt with t,he consent of the agnates. 
Ltsturi, para. 137, p. 964. See Kripslu v. Charia, quoted t:jerr. 
Widow has no right to adopt when reversioncre do not agree. 
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A 11usl):l~nd's pe~.lrlission gircn in his lifetime to his 
wife, to appoint an heir after his death, will be of no 
avail without the consent of the reversioners.' It is 
beyond doubt that n widow cannot appoint an heir at her 
own pleasure.' Nearly all the answers received are to 
the effect tohat a widow can adopt i n  pursuance of the 
consent of her husband given before death? But we find 
that instances of so authorizing the widow are rare.' TT'c 
have to test the correctness of the rule from other facts 
that we know about the Khnsas. Adoption among them 
is in effect the nomination of a person who succeeds to 
the unive~sitas j u ~ i s  of the adopt'c:r. Marital alithorit'y 
over the wife in Khasa Family lam7 was synonymous with 
proprietary right; so much so that a widow was inherited 
by the agnates of the deceased like his otl~er property. It, 
is also worth notice that the power to control the devolu- 
tion of one's property after death was never recogrlized 
under the customary law, and wills n7ere unknown. It, 
is doubtful thus whether the husband's consent would 
be effective even if he expressed a desire for adoption in 
his lifetime. Nomination of the heir could only be 
made by the man in his lifetime, just as he alone could 
keep a Ghajawain.' At a time when the widow wa<R 
herself disposable like a chattel, the chances of her ex- 
ercising the right of a,doption were nil. The rule laid' 
down by Mr. Lall, that a widow cannot adopt without 

- 
'K.L.C.,  para. 2, "The giving of the ~ermission to adopt by the 

husband is neither customary nor effective." 
'Unanimous answers to Question 1 (Adoption, Appendix A).  
"ueetjon 3 (Adoption, Appendix A). Mr. Pent says consent mnst I I ~  

in writing. and others say that t.hc widow can adopt. Brit Mr. 
Trivedi, who examined a number of people, saya it ie not effective. 

'Mesart~. Pant and Trivedi say no inst,encee ere known; Mr. Gair:~la. 
say8 it is unusuel, Question 4 ,  ibid. 

'Ante, p. 949. 
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$he consent of the reversioners, and that the husbandTs 
permission is not rfl'ective, l ~ a m o i ~ i s e s  with the otller 
juristic conceptions underlying Ichasa law. 

W H O  MAY GIVE IN ADOPTION 

A11 adult ndoptce n ~ u s t  consent to appointment. He 
is a " soil made." The col~aent of his natural fatller 
!is necessary only during minority.' I n  the case of a 
Jhnntela no formal handing over is needed. The woilrair 
is received as a Dhanti with her son and the boy is 
-treated as a son. No formal delirery is ordinarily pos- 
sible in such a case. 

WHO MAY 13E APPOINTED -4N HEIR 

Tlle question l~efore us is n~llet l~er appointment of 
an heir under the cu~t~ornmy 1 of the Iiliasas is con- 
fined to agnates only, or whether a strailger can be :'I)- 

pointed . 
We have already shown that non-agnates could cn- 

tcr the village community in two ways. A Jhantela soil 
who might be a non-agnate was reckoned as a son.2 In  
that  case there was an adoption of a cornplete strangel.. 

"The institution of " Gharjawain " also brought non- 
agnates to the village. It seems to the writer that no 

departure from the well-established rule of strict agnatic 
succesxion was made among the Kllnsns, except in tlhose 
two cases. 

We may start by saying that tl~rl-e is absolutre una- 
nimity on the question thnt acnntes ~l lnst  be peferred, 
but it is said that an adoptjccl need not neccssnrily br n i l  

-- ---.--- 

'Mr. Trivedi on Qneetion 23 (Adcption, Appendix A). 
' A n t e ,  p. 173. 
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agnate.' It is also admitted by all that there are many 
instances where non-agnates were adopted. * The solu- 
tion to the riddle is offered hy the answers of Meesrs. 
Gairola amd C:. N. Joshi. Mr. Gairoln says :--"The 
large majority of adoptions anlong the Iil~asas are of nor- 
agngtes. There h n ~ e  been several instances in w11icIl 
a Khasa kept a Dhanti wife who brought a  on by her' 
former husband with her, and that son was kept as  Dbar- 
maputra by her new husband and recognized a.8 heir."" 

The right of adoption or appointment of an  heir is 
intimately connected with that of ownership. It is only 
one mode of diverting succession from thc customary 
heirs, who are all agnates among the IIhasas. We can- 
not do full justice to the custom ~lllless wc look to the con- 
ditions in the past. We have shown that individual 
ownership of land was not recognized among t1he Khasas, 
but land was held by village communities which ordi- 
na,rib consisted of a,gnates. A rule of strict agnatic 
succession must give limited powers of disposnl of pro- 
perty to an individual, otherwise the social system based 
on it would be destroyed.' Sir H. M. ~ loa 'den  pointed 
out in the leading case5 on adoption among the agricnl- 
turists of the Punjah that "the power of adoption. wlleil 

'Unanimnns answers t,o Question 5 (Adopt:?n, Apeendis A ) ,  exrzpt. 
Mr. Thulgharie, who says Chat an adoptee ninst r:ecessarilp be an 
agnete. It is worth notice that he calla a Jhntttrla a lepitimate 
son. 

'Unsnimous answers to Question 6, ib id .  
'Xr. Qsirolrt on @estion 6, ib id .  Mr. G. N. dosl~i rive8 cnly (me 

instance of a non-agnete's adoption, and it t u rns  ont t o  hr ni a boy 
whose mother was taken as Dlranti bv the adoptive father. I11 

Punjab, too, a step-son (Pichlag) is at times permitted to be made 
an beir by cppointment. Rattigan's Dige-ct, para. 10. R e r l ~ n r k ~  
1 and 2. 

' b e  and Rattigan, Chapter I, p a .  94, p. 21. 
5RoUe ~ n d  ofhers o. Baddha snd others (F. B.), no. 50, P ~ ~ n j e b  h r d ,  

1809. 
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\-alid]y exercised, has prccise1)- the same effect as re- 
gards the wolisan ekjaddi, or presumptive heirs, as 
3 valid transfer of tlre adopter's land by gift to the adopt- 
ed son would have : it operates, in fact, as a transfer of 
his land, but a transfer taking effect after the death of 
the donor instead of in his lifetime. The power to adopt 

'is valued by the landholding tribes in the Punjab, as it 
appears, not for the sake of any supposed spiritual bene- 
fit, but on more practical grounds; because it enables a 
sonless man to secure for himself a companion who shall 
he a fellow-worker and a support in old age, and to make 
provision for him in return for his services. It is to be 
expected that this powcr, as it is capable of being exercis- 
ed to divert the devolaition of ancestral land from its 
ordinary course, shollld be as jealously guarded, in the 
interest of the presonl?tive heirs as other similar powers, 
and I think it is iinq~~estionable that, speaking general- 
ly, it is so guarded. ' '  These observations apply mstatis 
mutandis to the Khasa agriculturists of our study. We 
have seen that gifts in favour of a daughter by a sonless 
person were challenged in the Tehri courts by near 
agnates. They were, however, upheld as the principles 
of Hindu law were applied.' The likeliest non-agnates 
whom a normal person would prefer to agnates are ordi- 
narily excluded by custom. A man cannot adopt his 
daughter or sister's son as his heir.2 I t  is only natural 
that a relaxatio~~ may in some cases be made in favour of 
a daughter's son. Rut in the past the daughter's son 

'Ante. p. 946. 
'K.L.C., paras. 4, 940. The deaire to adopt a sister's son or a 

daughter's, especially the latter, ie felt frequently, and is met b;r 
the expedient of keeping him, and transferring the property to 
him by a deed of gift called locally Vishnu-Priti, i.e. ont  of 
for God (K.L.C. ,  para. 241). Messra. Thulgharie, Pant, Trivedi 
snd Juyal on Question 9 (Adoption, Appendix A). 
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could enter the village community only if his mother 
did not leave her father's village, i.e. when a Ghar- 
jawain was appointed.' When we find that all the rules 
of Khasa law tend to preserve the village lands to the 
agnates and the village community,' instances of the 
adoption or appointment of non-agnates must be fairly 
common before we can say that appointment of a non- 
agnate is allowed among the K h a s a ~ . ~  Adoption of a 
stranger would be extremely nnpopnlar with the village 
community, and at a time when that body had the power 
to enforce its wishes, adoption of a stranger would be 
resented and resisted by that body. At the present day 
we talk ahout the preference of agnates or the moral 
obligation to adopt them. The line between moral and 
legal rules is very thin, if not invisible, in archaic juris- 
prudence. When the sense of justice of the community 
and village elders is violated by an act, they unhesita- 
tingly disallow it. The collective will of the community 
is too strong for the individual to be resisted successfully. 

Adoption of a stranger could not be allowed, as it 
was against the social economy of the village and the 
property rights of the agnates. Apart from that, a vil- 
lager would have no interest in bringing a stranger to 
the village and thereby incur the hostility of those witfi 
whom he had to live. Some of the agnates at least would 

'E.L.C., para. 240. St,ray instances of the adoption of a daughter'e 
son vere found by Mr. Lall, hut that is en exception from general 
practice. Messrs, Gairola and G. N. Joshi on Question 9, i b id ,  
say that a danght8er1s son or sister's eon can be adopted. 

'The right of pre-emption is celled "u>irasat", or inheritance by the  
Khasas, even though they have to pay for the land acquired 
t,herebv. (Mr. B. D. Joshi on Question 14, Power of Disposal, 
Appendix A.) 

'Mr. La11 notes :-"Indeed as far  as possible a man would try to 
adopt a son from among his o m  family, but there is nothing to 
prevent his going out of the family." K.L.C., para. 242. 

3 7 
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liave more claims on his affection than a mere stranger, 
These two feelings act and react on each other, and the 
result would be to confine adoption to agnates only, the 
only exception being a Jhantela, or son brought with 
the wife, and a Gharjawain. 

It is true that British rule has brought the idea of 
individual ownership to the people, and except the des- 
cendants of a person, no one can object to the disposition 
of his property. A logical sequence of that position is 
that a hissadar may appoint anyone as his heir. But 
the past has not ceased to rule the Khasas. We find 
that their institutions have grown in accordance with 
the demands of natural affection. Gifts are made to a 
daughter's son or sister's son in the form of a Vishnu- 
Priti  (out of love for God) gift .' A gift to a non-resident 
son-in-law has also come to be recognized. I t  can only 
be regarded as the appointment of an heir.' The adop- 
tion or appointment as heir of an entire stranger seems 
to militate against the property notions and tenurial in- 
cidents of Khasa law, and in the writer's opinion is no't 
recognized by it. 

ADOPTION CONFINED TO AGNATES I N  NEPAL AND THE PUNJAB 

The custom under which adoption is strictly con- 
fined to agnates exists among the Iihas population of 
~Nepal to the east of the Himalayan districts. The same 
rule prevails in the Kangra hills and other districts of 
the Punjab. I n  Nepal the rule among the Khas people 
is that "they must choose for adoption the child of some 

- 

'K.L.C., para. 241. 
'/lee Rettigan's Digest, para. 37. Appointment of e, daughter's son 

or sister's son is recognized among non-e,pricultnrists but not 
f~voured among the agriculturists in the Puniab. 
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one of their nearest relatives."' Iu  the Punjab the ap- 
pointed heir must be an agnate.' I n  the Kangra hills 
adoption or appointment can take place only within the 
Gotra, i.e. no non-agnate can be a d ~ p t e d , ~  accept per- 
haps a daughter's s o d  We may call attention to the 
ethnic and cultural affinities of the Ichasas with the in- 
habitants of the Kangra hills. The writer can see no 
exceptional social forces operating among the Khasaa 
which mould make adoption of non-agnates valid as a 
matter of customary law. He  would urge that a consi- 
derable number of instances of the adoption of a non- 
agnate who was not affiliated as a Jhantela to some 
agnate, or was not a daughter's son of the adopter, must 
be proved before it can be said that a'ppointment of a 
stranger is permissible among the Khasas. 

RESTRICTIONS O F  AGE 

There is no restriction as to the age of the appoint- 
e'd heir.' H e  may be older than the appointer.' Ordi- 
narily the appointed heir is younger. The maxim 
adoptio imitatur naturam has no place among the 
Khasas.' There is no fiction of sonship as we find in 

'Hodgson's Essays, Vol. 11, p. 232, Questmion a,nd Answer no. 82. 
'Rattigan's Digest, para. 35; Roe and Rattigan, Chapter 11, pare. 32, 

The choice is confined t.o the nearest group of heirs. 
SDis t r i~ t  Gazetieer, Kangra, p. 57. 
"Lyall's Kangra Settelment Report, para. 74; Tupper, Vol. 11, p. 184. 
8E.L.C., pare. 6 ;  see K. L. C., para. 243, where a pereon over fifty 

years old with wife and five children was appoint'ed; R e b i ,  
p. 308. 

eMr. Trivedi on Question 17, ib id .  A nephew may be older than hi6 
uncle and could be validly appointed by the uncle. Othera ery 
that the appointer must be older. 

'Answera to Question 18 (Adoption) are so conflicting, that no rules 
on thie point appear to he followed. As so-called adopt,io~ is 
merely a n  appointment of the heir, the laxity in practice is natural. 
Mr. Pent  Beys that a, person older than the appointer may be 
nominated as an heir. 
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Hindu law. As the very object of appointment or adop. 
tion a,mong the Khasas is that the adoptee should be able 
to help and support the adoptive father, he is ordinarily 
an adult. l 

ELDEST SON, ETC., CAN BE APPOINTED 

The restrictions imposed by Hindu law on the choice 
of an adopted son in the Dattaka form are unknown to 
the Khasas. "The adoption of an orphan, an only son, 
an eldest son, or of a person whose upanyana (i.e. sacred 
thread ceremony) or marriage ceremony has been per- 
formed, is not i n ~ a l i d . " ~  The rule in the Punjab about 
an appointed heir is the same.' 

RESTRICTIONS IN  APPOINTMENT DUE TO RELATIONSHIP 

The appointed heir must be one whom it would not 
be indelicate to regard as a son. An ascendant is not 
appointed, nor are nominations of brothers or cousins 
common. The choice is made from an agnate who is 
one degree lower than the appointer in the family pedi- 
gree.' Nephews or grand-nephews are usuall'y so ap- 
pointea; preterence is ordinarily given to a brother's 
son. There are no decisions on the validity of a 
brother's appointment. Looking to the intrinsic nature 
of the institution, we cannot say that the appointment of 
a brother would be invalid. The custom of adoption 

'Messrs. Gairola and Pant on Question 13, i b i d .  A Jhantela son of 
course adopted in infancy. 

'K.L.C., paras. 7 ,  243. 
'Rattigan's Digest, para. 38. 
4Unanimous answers to Question 16, i b i d .  Mr. Lall came ac rm 

stray instances of the appointment of a brother (K.L.C., para. 
240), but they are, as he rightly says, occasional lapses from the 
well recognized general practice. Mr. Juyal also found aome 
instances where cousins were adopted. 



ADOPTION OR APPOINTMENT OF AN HElB 'a1 
among the I(hasas is similar to that of Kritrima adop- 
tion,' and in that form Iceshava Misra said that a father 
even may be adopted by his son.' 

DOCTRINE O F  CONSTRUCTIVE INCEST DOES NOT APPLY AMONG 

THE KHASAS 

.In dealing with adoption in Kumaon, Mr. La11 lays 
down the startling rule that "A person whose mother 
could not have been married by the :dopied father cen- 
not be adopted as a son."3 The writer is puzzled as to 
how this conclusion was arrived at. Mr. La11 did observe 
stray instances of the breach of this rule, i.e. a brother, 
or a daughter's son, had been adopted.^ The so-called 
Sastric injunction is not obeyed by the K h a s a ~ . ~  If we 
look to the I<hasa psychology, they will never say that 
they do not obey the Sastra's. A problem was thus add- 
ed to Question 21 (Adoption, Appendix A )  A ma,n can 
never marry his mother's sister's daughter. But his 
maternal first cousin may be married to his pa,terosl 
uncle's son. Their child would be a near a'gna'te 
to him. There ca'n be no question that such a child, 
though his natural mother could never have been married 
by the adopter, can be adopted or a'ppointed.' I t  shows 
that the rule proposed by Mr. La11 has no application to 

'Post, pp. 275-276. 
2Mayne, para. 902 ; 1 MocN., 76. 
'K.L.C.. Dara. 4. 
4 ~ . ~ . ~ . ;  bare. 24.0. 
"Messrs. Sah, B. D. Joshi, Gairola, Jugal and G. N. Joshi on 

Question 21 (Adoption, Appendix A). Mr. Trivedi says it is 
obeyed in t8he case of girls within three degrees. Messrs. Thnl- 
gharia and Pant  agree with Mr. Lall. Mr. B. D. Joshi truly 
says :-"The Khasas do not trollble about Pastric injunctions, nor 
do their lawgivers and conscience keepers, i.e. the Purohits". 

'Unanimous answers (excepting Mr. Thulgharia) to the problem in 
Question 21, i b i d .  Even Messrs. Pent and Trivedi, who say that 
the rule is followed by the Khesipas, have no doubt that such a 
child can be appointed. 



262 KHASA FAMILY LAW 

the Khasas. Even under the modern decisions the 
theory of constructive incest is confined in Hindu law 
to the three regenerate classes and is limited to the adop. - 
tion of the son of a daughter, or of a sister, or of an 
aunt.' It does not apply to the S u d r a ~ . ~  

I n  dealing with the customary law of the Khasas 
we should try to avoid the pitfalls of delusive analogies 
and a priori assumptions. We cannot be too careful in 
avoiding the fairly recent innovations of the Brahmans 
.in Hindu law. Mr. La11 calls the supposed prohibition 
"this restriction which Hindu law enjoins. ' " I t  is suffi- 
cient to say that the supposed fiction of Hindu law has 
long been exploded among eminent scholars." I t  is true 
that under Hindu law the courts determine the validity of 
adoption by the rule that no one can be adopted whose 
mother the adopter could not have legally marriedas But 
the prohibition is not enjoined by any Dharma-Sastras. 
Hindu law owes these fictional restrictions to the hair- 
splitting arguments of the authors of the Dattaka 
Mimansa and Dattaka Chandrika on the text of Saunaka 
,%bout the adopted son ''bearing the reflection of a son. "" 
These two books received an eminence which they did 

'West and Majid, p. 917. Mayne, pars. 135, p. 181. I t  is unlawful 
on the same ground to adopt a brother, or step-brother, or an 
uncle (Dattaka Mintansa, V, para. 17). The Bombay High 
Court confines the rule to daughter's son, sister's son and mother'e 
sister's son (Mapne, p. 182). Yamnava v. Laxman, 36 Born., 
633. 

'Mayne, para. 136. 
'K.L.C., para. 240. 
'Ssrlrar, T h e  Hindu lurc of Adoptiolz, pp. 336-329. Mandlik, 

pp. 474-496. Dr. Jolly, p. 163, "A close examination of the 
original authorities shows that there is very little, if anything, 
in the Sanskrit treatises to warrant the formation of such a 
rule as this." See also the judgment of Sir John Edge, C. J. ,  in 
Bhagwan Singh z.. Bhagwan Singh, 17  All., 294. 

6Dattalca Mimansn, V, paras. 16-17; Dattaka C l ~ n n d r i k a ,  11, paras. 79 
8;  Mayne, para. 135, p. 180. 

'Dattaka Mimansa, V, pare. 15. 
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not Possess before, owing to their being translated by 
Mr. Butherland in 1821. According to Mr. Golap 
Chandra Sarka,r the Dattaka Mimansa was composed in 
the middle of the 17th century, and the book itself was 
unknown except to a few Pandits of &nares.' The 
same learned writer calls the Dattaka Chandrika a liter- 
ary forgery by one Raghumani, for the purpose of sup- 
porting the clalim of a person in a suit pending before 
the Supreme Court of Calcutta at the close of the 18th 
century.l The concl'usion of Mr. Sarkar is that "there 
was no restriction governing a boy to be adopted, but 
Nanda Pa,ndita, while writing specially on the subject, 
directed his mind to the question and found only two 
texts on the subject, namely, one of SaBala and the other 
of Saunaka,, the first of which discourages the adoption of 
only three relaltions, namely, tlre daughter's son, the sis- 
ter's son, and the mother's sister's son. The second 
passage is capable of different interpretations, but it is 
liable to be coilstrued as disapproving the adoption of the 
daughter's and the sister's son amongst the t,wice-born 
classes. s f '  I ? 

The restriction is explained on the ground that in 
adoption there is a fiction of procreating the adoptive 
child on his natural mother by the adoptive father, and 
so the sons of those women whom the adopter could not 
marry cannot properly be taken in adoption. How far 
the I(hasas a,re to be regarded as masters of dialectic 
niceties is a questioil that ma,y be left for answer to those 
who ltnow them in the very leal& 

'Sarkar, pp. 120-121. 
'Sarliar, p. 12.1. See ,T. N. Bhattachar1.a'~ conlmentaries on Hindu 

ien, p. 143, about the admission of Raghumani'e grandson t h ~ t  
the book was prepared by Raghumani. 

'Sarkar, pp. 327-328. 
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"It is worthy of remark," says Mr. Sarknr, ''that 
if adoptions in the prohibited cases imply incest, then 
every adoption must involve adultery;" and "there is 
is no authority, however, in Hindu law for supporting 
the notion of fictional' or constructive incest and adul- 
tery. ' " 

I n  the United Provinces we may refer to the Full 
Bench decision in Bkugwan Sing71 v. Bhagwan Singh.' 
The learned Chief Justice, Sir John Edge, with Justices 
Knox, Bl'air and Burkitt, held that the Hindu law of the 
School of Benares did not prohibit an adoption a'mongst 
the three regenerate classes of a sister's son, of a daugli- 
ter's son, or of a son of a, sister of the mother of the adop- 
ter. The authority of the Dattaka Mimansa of Nanda 
Pandita was considered, and the conclusions in that book 
were not accepted. Banerji and Aikman, J J . ,  gave a 
dissenting judgment. The learned Chief Justice, after 
a careful enquiry, agreed with the observations of Dr. 
Jolly that :--"It is simply a misfortune that so much 
authority should have been attributed in the courts all 
over India to such a treaties as Nanda Pandita's 
Mimansa, which abounds more in fanciful distinctions 
tha'n, perhaps, any other work on a d ~ p t i o n . " ~  The 
judgment in  this case was, however, set aside by their 
Lordships of the Privy Council mainly on the ground 
that "for eighty a,nd ninety years there has been a cur- 
rent of authority one way in all parts of India."4 

The point which tlre writer wants to emphasize is 
that the so-called SaSstric injunction is a Brahmanical 

'Sarkar, p. 329. 
'17 All . ,  294-421. 
'17 All. at p. 373. See Dr. Jolly, p. 166. 
'Bhagwa.n Singh v. Bhagwan Singh, 26 I. A.,  s t  p. 166. 
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innovation in Hindu law, and has no place in any Dhar- 
ma-Sastras or old commentaries. The authority which 
the Dattaka Mimansa and Dattaka Chandrika received 
owing to their being translated by Mr. Sutherland in 1821 
was confirmed in Bhagwan Singlt v .  Bhagwan Singh 1)y 
the Privy Council on the ground of Stare deisis, as a 
matter of public policy. W e  should note tha t  their 
Lordships did not enquire in the case mentioned above 
"whether the view so earnestly maintained b -  the learned 
Chief Justice upon the construction of tlle disputed test9 
might have beell s~lccessfullg maintained at tllc brgin- 
ning of this (19th) century. " ' The judiciall~ recognized 
fiction of procreation in adoption is one of the most con- 
troversial topics in Hindu lam. H e  would be s hold man 
indeed who could say that the fiction has any place in the 
secular and unsa~cramental Kllasa law. The prohibition 
proposed by Mr. Lall, which the writer can only regard 
as a novel one, has no place in the custlomarr law of the 
Khasas. The writer holds that a r l a ~ ~ ~ l ~ t e l . . s  son or 
sister's son cannot be appointed or adopted for the simple 
reason that non-agnates are not ordinarily eligible for 
that purpose. Their exclusion is certainly not hased on 
the controversial theory of constructive incest. 

'26 I. A., a t  p. 166. See Puttu La1 v .  Parbati Knnwar, 42 I. A., 1.55, 
where i t  was decided that "The Dattaka hlimansa is work of high 
authority and has become embedded in Hindu law, but caution is 
required in accepting the glosses of its author where they deviate 
from or add to the Smritis". The second prohibition about a 
woman's adopting her brother's son (Dattaka dlirnansa, 11, paras. 
33, 34) was rejected. As Mayne points ont, p. 185 :-"There is 
no fiction that the natural father had also begot'ten the thild upon 
the adoptink mother. " 

'Ratkigan's Digest, para. 36. Under the Punjab customary law there 
are no rest,rictions as  regarda the age or the degree of 
relationship of the person to be appointed, para. 37. Amongst 
agriculturists a daughter's or sister's son can be appointed with 
the consent of the agnates only (P.R. no. 50 of i89'd). 
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NO RELIGIOUS CEREMONIES O F  ADOPTION AMONG THE K H A ~ A B  

AS adoption among the Ichasas has more a secular 
purpose than a religious significance, no religious cere- 
monies of adoption are observed.' 

Adoption in Hindu law, like other institutions, has 
an interesting history of its own. The motive for adop- 
tion in ancient times was probably not religious but se- 
c u l a r . V h e  secular nature of the transaction "for tlie 
celebratioil of name and due perpetuation of lineage" is 
recognized as a good motive for adoption in the Dattaka. 
Chandrika. The author says that spiritual satisfaction 
may be received from a brother's sons, but the secular 
object cannot be so served.' I n  Hindu law "an adpoted 
son is assimilated to the adoptive father by a legal fiction 
that upon the ceremonies of adoption having taken place, 
he is, by reasoil of the mysterious force of those cere- 
monies, to be treated as if reborn in the family of the 
adopter.'" " In so far as adoption was supposed to es- 
tablish a certain non-sensuous religious relation carry- 
ing with it certain religious and juristic consequences, it 
could only be reached by the due performance of the re- 
ligious ceremonies pres~ribed."~ We call see thus wily 
the doctrine propounded in the Dattaka Mi rnan~a ,~  that 
''withol~t obsen-aace of form filial relation is not pro- 
duced,'' llas no place anlong the Khasas. 

'K.L.C., para. 1; Yaclua v. Bhawan Singh (K.R. 7), The formalitiee 
required bv Hindu law are never gone through except among the 
inhabitants of large t,owns or rich persons; Raturi,  para. 158. 

2Sarlial., p. 26. Tlltx Hindu codes appear to have invested an existing 
social phenomenon with a religious colollring : Sarkar, 142, on spirl- 
tual and secular objects of adoption. 

sDnttalca C / ~ a n d ~ i / , n ,  I, para. 22. 
"Hindu Jvrisprlidetlce, 237. 
5Hi,tdtr Ju~ i sp~udence ,  240. 
6Dattaka Mimanso,  V, 46. 
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H O W  OAN ADOPTION OR APPOINTMENT BE MADE 

The result of adoption is to divert succession from 
those persons who m-ould inherit to a, sonless person in 
its absence. It operates as a sort of alienation of !and 
so far as they are concerned. It is only reasonable to 
suppose that the exercise of any power which l ~ a s  such a 
consequence is liable to be controlled by those whose in- 
terests are affected thereby at a time when they have 
the power to do so. The recognition of the adopted or 
appointed person by the biradari or a'gnates must have 
been essential in the past, where village organization 
was strong. I n  those places where the Raja claimed to 
be the heir of a sonless person, his consent to an adop- 
tion would be essential. We find that such was the case 
in the Tehri State. A man could keep a Gharjawain, 
or adopt a son, only with the permission of the Raid. 
He had to pay a fee called warisi-bhent for this purpose.' 

Where the rights of the village brotherhood were not 
arrogated by the Raja, the consent of the brotherl~ood 
would be sought. With the growth of a sense oI indivi- 
duaJ ownership and the weakening of commullal bonds 
the consent of the brotherhood may cease to be impera- 
tive. We find this stage atnong the Khasas. A man 
can appoint an heir or Gharjawain without the consent of 
the village community. The nature and purpose of 
adoption indicate the necessity for two acts2 :- 

1. An unequivocal manifestation of the inten- 
tion to appoint or adopt. 

'Raturi, para. 1G3, p. 314. See "Mountaineer", p. 204, about escheat 
t,o the Raja of al l  effects of a person when he died issueless. 

'See in this connection the judgment of Sir H. M. Plowden in 
Rella and ot,hers 2:. Budha a,nd others (F.B.), no. 50, P .R. ,  1893; 
Roe and R,attiga.n, Chapter 111, parae. 13, 14. 
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2. Publication of this fact to the biradari, or 
village whose consent alone 
could in the past confer on the adopted 
person a recognized position as heir. 

The case of a Jhantela son is very simple. He enteru 
the family of his adoptive father with all the publicity at- 
tendant on the marriage of his mother.' No further for- 
malities are needed to make his adoption ~omple te .~  In 
order to avoid litigation by the greedy reversioners, some 
persons execute n. deed of adoption long after the boy has 
come with his mother to the adoptive father's house. A 
aeed, however, is not necessary. He  has a right under 
the Rhasa law to succceed with' other sons of the adon- 
tive father. In  other cases, "A regular feast is only 
given by those who are well off. Otherwise what they 
do is to get a cake of gur (molasses), break it and distri- 
bute i t  among a few biradnri people who are invited on 
the oc~as ion .~  Some kill a goat and give a dinner to the 
biradari in the village. The Padhan, whether a biradar 
or not, and even a Thokedar, if near, are ex officio 
honoured guests on these occasions. 9 94 A feast to the 
biradari is not considered essential.' The adopter gene- 
rally declares his intention to the biradari, but that, too. 
is  not a vital condition to the validity of an appointmenL6 

'K.L.T., p. 51, about Dlranti marriage. "A ceremony is performed 
by the family priest and frequently the man procloi~ns the entry 
of the woman into his family by killing goats and feast,ing his 
biradari." 

'Padua v .  Bhawan Singh, K.R., 7. 

'We notice a similarity between this custoln and that in the Punjab 
about the assemblage of brotherhood and distribution of sn7eetmeats. 
No. 50, P. R., 1893; Roe and Rattigan, Chapter 111, para. 14. 

4Mr. B. D. Joshi on Question 10 (Adopt,ion, Appendix A). 
'Answers to Question 10, ibid. 
'Answers to Question 11, ibid. 
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The biradari is in many cases left to infer adoption from 
the conduct of the adopter.' 

Owing to the absence of any particular formalities 
"the practice has grown up of executing a deed (lekh) 
describing the fact of the adoption, and in most cases 
transfering the property also to adopted son."' Such 
documents clearly indicate the intention of the adopter 

- 
and also notify the fact in a manner to the biradari, if 
an adoption in fact has taken place. The pra'ctice of 
executing deeds is not universal.' 

Mr. La11 says that "a written instrument of adop- 
tion is essentialH4 and "the rule of general applicatio~i is 
that an adopted son proper can only be constituted by a 
written deed declaring the fact of the adoption."' That 
statement goes too far. A lekh, or document, is meant 
for probative purposes only; its omission can in no way 
affect the fact of adoption if otherwise well established.' 
Mr. La11 notes :-"There were cases in the pa'st where 
the succession of an adopted son who had no lekh in his 
favour was not disputed by any reversioners, due to (1) 
agreement, (2) poverty, or (3) ignorance. "' It must 
be a queer custom indeed which was not known to the, 
people among whom it existed ! Adoption deeds are a 

lMr. B. D. Joshi on Question 11, ibid; Mr. Gairola saps :-"It is 
enough if the adopter keeps the boy for a considerable time and 
Qreats him as his son." "Keeping the boy in his family and 
payment of his marriage expenses by the adoptive father" are 
considered enough for a valid adoption according to Mr. Juyal. 
Answer to Question 12, ibid. 

aE.L.C., para. 234. 
'E.L.C., para. 235. 
'K.L.C., para. 1. 
'K.L.C., para. 236. 
'Mr. La11 himself notes that the practice has grown up to facilitate 

proof. K.L.C., pare. 934. 
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recent innovation to facilitate proof .' Mr. Lalf re- 
marks :--"It is, however, now unanimously stated that 
in disputed cases an adoption without a lekh is inopera- 
tive."' This is a legally impossible position. Would an 
adoption, made with the consent of the biradari and 
acted upon for a considerable time, become invalid simply 
because someone gambles with litigation and tries to 
ilispute i t?  The writer would say that it is usual now 
to execute deeds of adoption when a dispute is anticipated. 
I n  disputed cases the court must give due weight to the 
fact that no document is produced and be satisfied by a 
proper explanation about the omission. The decrlment is 
nothing more than a piece of documentary evidence of 
the fact of adoption itself. It never had, nor has, any 
higher value. 

I n  this connection it may also be said that bequests 
are not recognized by customary law, and a mere deed 
withont some other act which shows that the adoptee was 
treated as a son would probably be invalid.' 

An adoption may be made by taking a boy as son 
and treating him as such openly. An appointment of an 
heir or an adoption analogous to Xritrima form, which 
are common in Kumaon, are really merely the public in- 
stallation of an heir by a sonless person of one of the 

'Mr. Stowell does not mention adoption deeds as being essential. There 
was no deed in Padua v .  Bhawan Singh, K.R. ,  7 .  Messre. Gairola 
and Pant say that "Adoption deeds are not common." Question 1% 
ihid.  

=K.L.C., para. 234. 

'See no. 50, P .R. ,  1893, where the necessity of a public act besides 8 

deed is considered in case of adoption among the agriculturist8 ot 
the Punjab. Roe and Rattigan, Chapter Ill, para. 14. 
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presumptive heirs.' A formal declaration of appoint- 
ment made to the biradari would be sufficient to validate 
it. As there is no prescribed mode in which the appoint- 
ment should be made, the only essential requirement is 
that the appointment should be made manifest, so as not 
to be left an equivocal act. Conventionally s deed of 
adoption has come to be regarded as good evidence. It is 
in cases of appointment of an heir that documents are fre- 
quently executed, and in the absence of a deed, clear and 
convincing evidence of appointment must be forthcom- 
ing.' 

RIGHTS O F  THE APPIONTED HEIR 

Appointment of an heir among the Kl~asas should 
not be confused with adoption as known to Hindu law. 
An appointed heir is called a " Dharma-puttra,," but 
his rights are not the same as that of an adopted son in 
Hindu law. For a proper appreciation of adoption 
among the Khasas we must go to the backward parts of 
the province. We find here that the appointed heir does 
not become a member of the adopter's family and does 
not succeed to collaterals.s I t  is on$, as Mr. L d l  says, 
imperfect adoption. 

'The writer is of opinion that appointment a0 heir of non-agnates does 
not take place among the Ehasas except of a son-in-law or Jhantela 
son. The Jhantela son of a near agnate may be so appointed, as 
he is incorporated in the village community. The rules of Khasa 
law tend to keep strangers away from the village land. I t  is 
for the courts to see if adoption of an entire stranger has ever 
taken place before the latitude of appointing strangers can be said 
to have become embedded in Khasa society. 

'Raturi, para. 163, pp. 314-315. Adoption may be made by registered 
deeds in Tehri State. Absence of a deed would be a matter of sue- 
picion. Mr. Pent on Question 12 (Adoption, Appendix A). Adop- 
tion deeds are not common. If an outsider is adopted, t,hen deeds 
are generally executed. I t  seems to the writer thet the case of a 
non-resident son-in-law claiming as an appointed heir with no deed 
to uupport him would be a matt,er for great suspicion. 

'K.L.C., perm. 236. 
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Under the customary law it is not necessary that the 
biradari must consent to the adoption.' A written de. 
claration, followed or preceded by some treatment con- 
sistent with deliberate appointment, is enough for pur- 
poses of inheritance to the adoptive father. It is absurd 
to suppose that a community would recognize the entry 
of a, person within the brotherhood for all purposes unless 
they had a voice in the transa'ction. No one would be 
allowed to create heirs for others by his ow-n act. We 
find thus that the right of collateral succession is not 
generally conceded to the appointed heir.2 Mr. La11 
says that an adopted son does not inherit to collateral re- 
lations of his adoptive father, "unless he has changed his 
own caste and gotra for his adoptive father's and observ- 
ed the necessary funeral rites for the collaterals also."' 
Here we find the confusion caused by not distinguishing 
between the Khasas and the higher castes. The Khasas 
have no real gotras. Mr. Atkinson noted that they all 
stated themselves to belong to the Bha,radwaj gotra, and 
had no idea of what "gotra" meant.' The exception 
thus does not apply to the Khasas. Mr. Raturi, 
too, notes that the common form of adoption 
in Garhwal and the Tehri State is in the Kritrima form,5 
under which there is no right of collateral succession, and 
rights in the natural family are not lost.6 

'Mr. Pant  on Question 11 (Adoption, Appendix A) "A person can 
adopt against the wishes of the biradar i  even". 

'Mr. B. D. Joshi on Question 22, ibid: K.L.C., para. 235. 
T . L . C . ,  para. 8. 
'Atkinson, X I I ,  439. 
'Raturi, pp. 287, 302. 
6Mayne, para. 204; 1 MacN. 76 Mst. Shibo Roeree and others r .  

Joogun Singh and others, 8 Sutherland IV. R., p. 155 : "The rela- 
tion of Kritrima for the purposes of inheritance of extending to thc 

contracting parties only. 



We must not forget the history of adoption in Hindu 
law, or the fact that an adopted son came to occupy his 
present position at a very late stage of Brallmanical 
juridical thought. We take the right of an adopted Ron 
to collateral succession in Hindu law as a matter of course 
at the present day, but there is abundant evidence that 
this right was not possessed by him in early times. 
Vasishtha, Yajna Valkya Narada, Sancha and Lichita, 
Harita, Devala and Yama all put a Dattaka adopted son 
later thah sixth in the list of twelve kinds of sons, and 
declare that the first six inherit lineally and collaterally, 
but that the last six are heirs only of their adoptive 
father1. Manu, Gautama2, Baudhayana and Vrihaspati 
give a higher place t6 the Dattaka son. On the two sets 
of authorities about the right of an adopted son to colla- 
teral succession Mr. Mayne observes :-"The real fact, 
of course, is that these two sets of authorities represent 
different historical periods of the law of adoption; the for- 
mer relating to the period when the adopted son had not 
obtained the full rights which he was recognized as 
possessing at a later periodH3. There is a fiction of re- 
birth in the adoptive father's family in the Dattaka form 
of adoption, and the limitations imposed by law tend to 
make that fiction as complete as possible4. A son adopt- 
ed in that form has all the rights of a legitimate son as 

- - - - - 

'Vasishtha, XVII, paras. 9-21; Pajna, 11, 130; Narada, XIII, paras. 
45-46;  3 C o l .  Digest, 151. Sancha and Lichite eay that the last 

six sons are not heirs to collaterals, nor to their own father jointly 
with other sons; Harita, 3 Col .  Digest, 152: Devala, 3 Col .  Digcsi, 
154; Yama, 3 C o l .  Dige.rt, 155, "Being of mixed origin are not 
heirs except to their own father." See the admirable list on the 
point in Mayne, p. 81. 

'Manu, IX paras. 15EJ-160: Gautama, XXVIII, pares. 38-33; Baudhe- 
yana, 11, 2, 3, 31-32; Vrihaepati, 3 Col. Digest, 169. 

'Mayne, p. 225. 
'Hindri Jurisprudence, p. 237. 

18 
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regards inheritance ex parbe paternu or ex  purte matenlal. 
There is no fiction of rebirth in n Iihasa adoption, and an 
appointed heir is not entitled to succeed ~ollateral l~~.  
Where Brahmanized Iihasas practise adoption as direct- 
ed in Hindu law the result may be different, but such 
adoptions are rare. The appointed heir succeeds to the 
rights and liabilities of the appointer or adoptive father. 

APPOINTED HEIR AND AFTER-BORN 6 0 N  

An adopted son, or appointed heir, shares equally 
with sons born after the adoption or appointment3. The 
text of Vasishtha, "when a son has been adopted, if a 
legitimate son be afterwards born, the given son shares 
a part," has no place in the c~storna~ry lam of the 
Ichasas. The adopted son does not only share equally 
with an after-born legitlimate son, but at times gets 
Jethon (i. e. the elder brother's excessive portion), and 
has even succeeded to heritable offices such as Padhan- 
ship and Thokdari4, in preference to his after-born 
'adoptive' ' brother. 

'Mayne, paras, 165, 166. Rali Konlul Mozoorndar and others u .  IJmn 
Shunkur Moitra, 10 I.A., 188; Sarlrar, p. 211.5. 

'See R,attigan's Digest, para. 49, about the I'unjab. There is no right 
of collateral succession a s  the relationship is purely a personal one 
between the appointer and the appointed heir, where no formal 
adoption has talten place. 

=K.L.C., paras. 3, 239; R.aturi, 13. 321. See p. 320 too. 

'K.L.C., para. 239. See Dattalia J I i r~~ansa ,  V ,  para. 13, where the text 
of Vridtlha Gautama is quoted which  direct,^ tqual division between 
legitimate and adopted sons. Nanda Pandita explains it away as 
meaning a n  after-born son destitute of good qualities. The author 
of Dattaka Clzandrilca, V,  para. 32, says i t  refers to Sudras only. 
Under the Punjab customary law the appointed heir  succeed^ 
squally with a natural born son subsequently born. Rattigan's 
Digest, para. 58. 



ADOPTION 011 IZP~ 'OINT~~ENT O F  AN HEIR 276 

"APPOINTMENT" O F  HEIR AMONQ THE EHASAB COMPARED WITH 

THE "KRITRIMA" FORM OF ADOPTION 

The Iiritrima form of a,doption mentioned in Hindu 
law books is now obsolete except in 1Tithila and perhaps 
among the Nambudri Brahmans of Malabar'. Adoption 
or appointment of an heir among the Khasas is by no 
means on the same footing as a Dattaka adoption in 
Hindu law. But it has some a~lalogies to Icritrima 
adoption as described by Macnaghten2 : - 

1. No religious ceremoilies arc ~leccssary among 
the I<hasas3. I t  would be more proper to say that reli- 
gious ceremonies are seldom observed at the appointment 
of an heir. In Xritrima adoption no cereinonies or 
sacrifices are necessary for its ~a , l i d i t y .~  

2. There is no restriction about the a'ge of tlre ap- 
pointed heir among the Khasas'. There is no limit of 
age in Kritrima adoption; as a matter of fa,ct the adoptee 
should be an adult6. Among the Khasas, too, the adop- 
tee is ordinarily an adult male. He inust consent t'o the 
appointment'. 

3. A marked feature of Icritrima adoption is the 
absence of the fiction of a nen7 birtlr illto the adoptive 
family and the limitations consequeilt on that fiction 

'Mayne, para. 204. 
'Macnaghten's N i t t d t ~  law, vol. I ,  p. 76. See Raturi, pp. 287, 332. 

I t  is clearly said that Kritrinla forn~ of adoption is common in 
Garh~val a d  the Tehri State. 

'Padua v .  Bhav-an Pingh, K.R., 7 ;  K.L.C., paras. 1, 234. 
'Mayne, para. 206; 1 MacN., 76. 
'K.L.C., paars. 7 ,  243. 
'Mayne, para. 203; 1 MacN., 76. 
'Messrs. Gairola and Pant  on Question 13 (Adoptions, Appendix A). 

Those who say that minors are adopted really think of thc adop- 
tion of a Jhantela. Mr. Gairola rightly says :-"The Yery 
object of adoption among the Khasiyas is that the adoptee sho111d 
be able to help te support the adoptive father's family." 



mrlrich are found in tlre Dattaka form1. A Iiritrima SOU 

"docs not lose his claim to his own family,  nor assume 
tile surname of his adoptive f nther; he mere1 y i)crforms 

- 

obsequies and takes the inheritance"'. An nppoiilted 
Ileir , or Dharma-puttra a n ~ o i ~ g  tlle Iil~asns, has no rigllt 

- 

of collateral succession as such3. The relatioasllip in 
Iiritrima adoption is contractual, and no rights of succes- 
sion are acquired by the adoptee in the adoptive fa,ther's 
f amily4. The case is pra~t~ically the same among the 
Il(1lasas. 

Where the Iiritrima a8doptioir is recognized a feluaJe 
may adopt to herself under it and the ndoptee inherits her 
individual property? As a Khasa woman has to a,ll in- 
tents and purposes no separate property or stridhan, 
tlrerr is no custoln of adoption by females. 

'Msyne, ps1.i~. 203. 
-3 Col.  Diges t ,  276. Hpcl io l~  S i i o l e ;  seo  I I lacl ' i . ,  76, ' ' J i~ . i t i . i !~ t , i  

does not lost, rc,la,tioil to liis evil n a t ~ ~ r a l  f a ~ ~ ~ i l ~ . ,  l ) r : ~  i1llit:rita i l t  

both. 
@,J,,te, p. 2,74; X.Z.I.C., para. 235, al)oul atloptell so11 \ \ , l ~ n  t!<)es 110f 

inherit to colla~lc~~als.  
.'hT;l\-t:c\, pus. 201 ; I. MacN., 76. 
531~1 iw, pa?';\. 205. 



CHAPTER IX 

(1) SUCCBSSlON, (2) I\'TDOW'S ESTATE, 
(3) STRTDHAN , AND (4) I\IATN'L1I*;~.! S( '  I*: 

(1) Succession 

GENERAL OBSER'VATIONS 

everv V system C of law provision has to be [:lade for I * a readjustment of things and goods on the death of 
huma8ii beings who ~ w n e d  or enjoyed them"'. Tllc lam 
of succession represents the view of society at large as to 
what ought to be the normal course of succession in the 
readjustment of property after the death of the citizen. 
These rules are inter-related with the political character 
of the society, its history, culture and its ideas of owner- 
ship. "The source and history of a law, which in any 
community ascertains a dead man's successor, and de- 
fines the manner in which the devolution of his legal posi- 
tion, of his rights and obligations, takes place, bear the 
closest relation to the constitution and cl~aracter of that 
community. Death and its consequences compel men, 
in any sta,ge of social existence, to ascertain, by some 
conscious or unconscious process, mlla t n a  s the relative 
position of the deceased to the comnlunitv of which he 
was part, how that position is to be transferred to nn- 
other, and upon what principle his successor is to Be 



selected"'. W e  have seen the secular nature of 
customary law in the topics discussed so far and we find 
tile same cha'racteristic freedom from religious ideas in 
the rules of snccession among the Ichasas. 

SUCCESSION I N  PUCCA KHAII<AR,I VILLAGE 

W e  can properly speak of soccession only when the 
individual is regarded a's owner of the property in his 
possession, Among the I<ha'sas t l ~ e  individua'l was a sub- 
ordinate member of a higher orga,nism, i.e. the village 
eommonitp. TVe have seen that no individual property 
was recognized among them, a'nd so there wa,s no 
succession in the strict sense of the word. I n  a pueea 
Ichaiknri village, held by the Khasa's from prehistoric 
times, we find that the holding of a deceased Ichaikar, 
who 11as left no male issue or widow, reverts at once 
to the entire village community2. A family in such a 
village has, properly speaking, only a usufruct over 
the land in its possession, and the cases of succession 
are merely n relapse of certain land used by a member 
of the comnlnnity tlo that c,ommnnity. 

. SUCCESSION I N  TEHRI STATE 

The intinlate relationship of rules of successioi~ to 
ideas of ownrrship are disclosed by the conditions in 
Tehri State. W e  have already referred to the fact that 
the Garhwal Rajas succeeded in reducing the rights of 
thc landholder to tllose of 8, mere tenant3. Land was 
claimed as 1,elonging to the Ra\jn. The rights of rever- 
sion which a. village community possesses in s pucca 

- -- .- 
'Cowell, Lectrr re.$ on Hindu l a  ro (1871), p. 95. 
'K. L. T. ,  p. 85, Upan Dco v .  Rachi Singh quoted. 
'Altte, 1)p. 198-190. 



Kl~t~ikar i  village were usurped by the Raja, and so the 
rules of succession became simplicity itself. All the 
property owned by a person who died aonless became the 
property of the Raja. The wives and unmarried daught- 
e n  even were reckoned as movable property for purposes 
of escheat1. 

Some kind of inl~eritance is now allowed by the 
Raja. The rules of inheritance about land and other 
kinds of property are different. I n  case of land male 
agn;tt,es within four degrees are  allowed to inherita. 
The Raja claims it in their absence. The land received 
by escheat is let out to others, but near agnates wlio are 
beyond four degrees are preferred and la,nd is granted 
to them on receipt of a nnzmnn (fee)3. Movable and 
immovable property other tllnn land goes to the 
heirs who are dptermined according t o  Hindu law4. A 
daughter or her son, however, cannot take in the pre- 
sence of agnates within four degrees5. The rights of 
these agnates are defeated, and a daughter and her sons 
inherit .  when pither a "Gharjawnin" is kept6 or  a gift  
is made in his lifetime by a person to his son-in-law 
and danghter7. 

Tlle law of succession in Tellri State is partly of 
modern gronltll. I t  is just a l~eterogeneous lnass of the 
rules of Icbasn lam and Hindu Inn, brought about by a 
partial waiver of his prerogatives by the Raja. 

'Rat~iri ,  p. GOi. "Mouzltaioeer," p. 40-1; a n t e ,  p.  112. 
'Ratnri, parR. 278, p. 538, c1. (7) ,  pi7l.a. 317. 
'Ratnri, para. 347, p. 690. 
"aturi, para. 347, p. 6.10. 
Raturi ,  p. 603, cl. (a) .  
6Raturi, p. 604, cl. (c). 
'Ratnri, p. 60i ,  cl. ( d ) .  



KH.4SA PrlMILY LAW 

SUCCESSION AMONG POLYANDROUS KHASAS 

The polyandrous Khasas, as  we have seen, 
form a joint family of a very perfect type. The wives 
and children in the family belong to all the brothers 
jointly. The death of an individual does not matter to 
the family corporation. When a brother dies, the 
surviving brothers continue to hold the family property 
together with their sons. :'If there are no surviving 
brothers, then the sons take all. Failing a son, the 
widow takes, but only for her lifetime, and she forfeits 
this right if she marries again in a villatge other than the 
one her deceased husband belonged to. If there is no 
brother or son, and the widow is disinherited, first 
cousins. on the father's side, if there be any, may 
succeed"'. Daughters ca'n claim no shares in the 
paternal property. They have only a right 60 grt msr- 
lied a,t the family expense2. The niles in the Dustoor- 
ul-am1 (records of custoinary law) mainly deal with 
the contingency of separation a,nd disruption of the joint 
 household^ When division of family goods and land 
is made, the eldest brother has an excessive sjmre, one 
thing of each kind and one iicld is deducted for lii~u aild 
half of the field specially allotted to the eldest brother 
is also deducted for the youngest; the remaining propcrty 
is  divi ded equallv4. 

CUS'I'OM O F  JETHON 

The custom of Jethon, or the practice of granting 
a bigger portion to the eldest brother wllen thp fa'rnil!r 

- - -  _ _ - ---- - 

'Del~rn D~or Gnzctteer, p.  00. 
2\Villiarn'~ ~?lc~tloir, Appendix VIII ,  pa1.a. 12, cl. (6). 
'Williams' Memoir, Appendix VIII para. 12. 
"'1711stoor-11I-a111l", pnrrt. 12, cI. (2),  in WiIIinm'~ JIo~loir, Appen(1ix 

VJII. 



property is divided, i~ fairly widespread among the 
lihasas of our study1 in Nepalz, and in the Kangra 
hills" This special right of the eldest brother is men- 
tioned in early law books of the Hindus4. It is con- 
eidered to be a survival of the time when the dignity 
of the patriarch descended on the eldest son. There are 
indications in early Hindu law of a sort of primogeni- 
ture". We say a sort of primogeniture as "If the fam- 
ily remained undivided, the eldest son did not take the 
'family property as owner; he only became an uncon- 
trolled manager of it. So far as there was any notion 
of ownership of the family property, and it was in these 
times quite rudimentary, it was in the nature of what 
we call corporate ownership" '. 

The customary law of the polyandrous Khasas in 
Jaunsar Bamar suggests an explanation of the increased 
share granted to the eldest brother. The position of the 
eldest brother is very high, even now, in a polyandrous 
family. The joint wife or wives belong to him in a 
special sense. The younger brothers cannot appropriate 

'R.L.C., paras. 21, 271 : K.R.C., para. 11 : R.L.T., p. 50 : Ratrlri para 
312. 

'Wright's Nepal, 33-31. 
'Lyall's Settlenze~lt Report. para. 74 : Tupper, Vol. IT, p. 18.2, eldest 

son gets somel!ling as .Thetunda in excecs of tbe 5 h ~ r e  nhich the 
other sons inherit equally with himself; this sornctl~ing rr~ny be a 
field, a cow or ox, or any other valuable thing. Rattignn's Digest. 
para. 7, Remarli 1. 

'hMajne, para. 488. Sarvacihikari. p. 229, "Thcy dirtingr~ish the eldest 
son by the heritage", text quoted froin Taittiriya Sanhita. See 
Rarvadhikari, pp. 231-236, on the r a r i o n ~  tests a I ) o ~ ~ t  cliqtribution 
of the estate between gens. 

"Jolly, pp. 85, 176 : Sarvadhikari, 237-239 ; Sarvadhihnri, p. 290, 
"where the family ties.had ~lackened, and the doctrincx of intiividual 
rights had attained strength and supremacy, the law of equal dis- 
tribution prerailed to the total c ~ c l i ~ ~ i o n  of the rnlc c.f  prjmogeni- 
ture"; )Vest and Majid, p. 65. 

'Sir William Marltby on Indian lam in Enc!lclopaedia Britnt~llica (11th 
edition), Vol. XnT, p. 436. 



any wives or cliildreen mitllout his consent. It may well: 
be that the increased share is to compensate him for 
loss of authority resultant on a disruption of the joint 
household, or as Sir Hcilry Maine suggests this extra 
share map be but a reward or security for impartial dig- 

tribution'. 
We are interested in the origin of the custom of 

Jethon or eldest brother's special right owing to its im- 
plications a,bout the past social conditions among the 
Khasas. l y e  have seen that the well known incidents. 
of a Mitaksllnra joint-fa'mily arc not found among the, 
non-poly~n(1rons Iihasa's at tlre present day in British 
lerritorv. The custom of Jethon, however, ~hows that. 
joint-families n~us t  hnve existed in remote past, ma 
the eldest brother held n pre-eminent position then in 
thc family on the death of the father. 

Tlie custonlary right of Jetllon is not enforceable at 
law, though "on a division the eldest brother usually 
gets sometlling more than his share, a, field, a piece of 
jewellery, a cow, or the lilteW2. The defect lies in the 
indefiniteness and uncertainty of the custom. Mr. Lall" 
points out that "The extent of this extra, share is not 
fixed and depends upon consent.. ..... ..The fact that the 
extent of the extra share is not fised is the real reasoll 
why the practice has not died out and is not likely to die 

'IIaine, E a r l ! ~  His tor! /  of Inntitrrtiojls,  197: see also .blnine's Early C a r ~  
alld Clrs fo , , l ,  p. 90. At thc time of Gan ta~na  and A ~ a ~ t a m b a  
"the ancient priniogenitnre was clecagilig among the Hindus, 
as we Irnoir that it decayed in the barbarous world generally. 
Under the original nsage, the eldest son may have taken everythifi? 
and maintained his brethren. Tlle snlall advantage to the eldest 
in later tiines may h a w  been iueant as  an inducement to fairness." 

'Ii.L.C., para. 91. 

'1{.L.c., para. 271. See Raturi,  p. 576, abol~ t  .Tcilion. No share is 
fixed and no claim can be decreed by c o ~ ~ r t s .  



out. I t  is so easy to satisfy it .  Oue may give a piece: of 
jewellery worth n few ;ulnas, 01. a n  old vessel or a book, 
and the rule is ~atisfic.0". Tllc colrlmoll practice of 
giving something to the eldest brotl~er is not a valid 
custo~ll as the ele~nents of certaint'p and compulnion are 

WIDOW REPRESEW" HE11 HUSBANI) IK 'J'HE ABSENCE O F  MALE 

ISSUE 

We have shown tlint wires among the Khasas were 
regarded as heritable property in pre-British days. The 
traditional law had not dealt wit11 tllc problem created 
b)  roman's emancipated position. The I<hasas proved 
inca,pable of any inl-entions to adjust her pasition in the 
lpm of inheritance. Tlle doctrine of representation was 
deeply embedded in the I i l ~ a s n  law of succession. The 
community met the c~nt~ingeucg by resorting thereto. A 
11-idom- was allowed to ~.cpi.esent her l~rlsband if he had 
no male issue2. W e  t l ~ r ~ s  ol~serre tllc int,el-esting fact 
that the widow who l)ossessrd practically no rights of 
inheritance a century ago, no\\- occllpies a yery favour- 
able position under the cu~t~omnry law, simply because 
the I<hnsas slionred no initiative wlie11 her place in the 
list of heirs was to be cleterniiiied, but merely adopted 
the rule of reprmcn tn t ion mi tlr ~ ~ l l i c h  they were 
familiar3. 

-- -- - 

'Iierr's Bloclistotte's ('oftl ,rletrtaric.~, 1-01. 1, 54. C'~~s(orns c;rl;:l~t lo  1-e 
ceriain and a custon~ m l ~ s t  bc c.oml)~~lsnr?. 

'K.L.C.,  para. 15 ( r ) .  T l ~ c  cnqt~iry of >It.. T~all llas brorlght out tl~is 
inleresti~lg fa,ct. As tl~t, C I I S ~ O I I I  xtcrnetl llnconr!lloll. Question 9 
(Widow's E ~ t ~ t e .  Allpendir -4) w a s  fra!r:cd for e n q ~ ~ i r y .  M ~ R F ! . ~ .  
Pan t  and Trivetli answer it in f a ~ o ~ ~ r  of the widow's right to 
slicceed to collsterals. Therc ( -an  be no  do11Lt t,l~at the rule an 
laid donm 1)y Mr. I,all is q~!itc'  co~.rcci for the I(11asns. 

'In Iiangra, district, loo, t l ~ c  right of \\.ido\v'i to ~ncceed as collater:il6 
is generallv ~dmittet l .  h'ouqrn D:'tric,t Gnzel teer,  p. 190. See 
Tupper. TTcl. I T .  72. "T11,s r i ~ l j t  (of representation\ would even in 



The widow inherits tile estate of her soi~less bus- 
band, whether he was joint with or separate from his 
brothers1. Mr. La11 looks lip011 n widow's s~iccession in 
competition with the associated brothers of her husband 
as proof of the fact that  the family law in I<umao~ 
resembles the law under the Dayabhaga Schoolz. He 
found that a widow represents her husband even in 
collateral succession? Would it not be a,bsurcd that she 
should not inherit from her husband, but inherit from 
collaterals as his widow? Not only does a widow in- 
herit from her sonless husband, but represents him in 
case of inheritance from the father-in-law4. We can 
only be confused if we look to the Mitakshara or the 
Dayabhaga, but must stick to the rules of Kliasa law 
itself. The fact that the widow represents her husband 
explains why she takes in preference to associated 
brothers. 

SUCCESSION TO THORDARI OR SIANASHIP 

Succession to a public office, which denotes political 
power or is merely a surviva,l of it, takes place according 
to the strict rules of primogeniture. I n  Icumaon the office 
of a Thokdar is strictly heredit'ar-y 311d descends by the 

a manner be extended lo incl~tde the widow of a deceased agnate 
without sona, who might have the usl~al  life interest in the  hare 
that would have fallen to her husband;" Rattigan's Diges t ,  pare. 
11, Remark 2, about cases and tribe9 nnhere such right has been 
upheld. 

'X.L.C., para. 1 5 ( u ) .  See Rattigan's Digest,  para. 14, about similar 
right of the widow in the Punjab. The fact that the husband was 
joint with others does not ordinarily deprive the widow of her 
right to succeed to his share. 

'K. L. C., para. 260. 
'I(. L. C., para. 15(c). 

"Messrs. Pant ,  Trivedi, Jnyal and Gairola on Question 2. Problem 1 
IWidow's Estate, Appendix A). See Rattigan's Digest, pars. 9, 
about similar right of q o n ' ~  nridol\ in nome tribes of the Punjab. 



1 rules of primogeniture. I11 Jaullsar lhwnr,  too, t l ~ c  el(I- 
est son succeeds to the office of ;1 s i i ~ i ~ a .  A younger so11 
cannot ta-ke this title. I t  goes in t l ~ c  (3ldest line.* The ens- 
tom is only an ii~sta~ilce of a widely ol,sc?rved rl~le tll;it 
''when pstriarcl~a~l power is not only dolncstic 1111 1 
political, it is not distl.ibut,etl alrloilg all the issue at tllc 
parent's death, but is the birthright of the eldest son" ." 

PRINCIPLES O F  SUCCESSION AMONG THE KHASAS 

Inherita'nce is the transfer of ownersl~ip urllicll occurs 
at and in coilsequence of death. I t  presupposes separate 
property. The centra,l idea in I<ha,sa Family law nTas not 
of individual on~nersllip hut of mere usufruct in tllc 
~illa,ge land in possession of a family. With growing 
looseness of tribal collesioil and with pr~prieta~ry disin- 
tegration, the sense of communal propertmy tends to be- 
partially superseded by that of separate property. Even 
in this sta,ge it is not the separate property of the indivi- 
dua'l, but of families. The custonl of hIawari Bant 
(division ac.cordiilg to families) as regards ga'on-sanjait 
(undivided village land) which is found in some villages, 
gives an insight into the Khasa land tenures. Under this 
custom the undivided village land is a,ctually distributable 
according to ancestral 

W e  may here repeat that among the Kha'sas the 
father is not the absolute owner of the family land. H e  
has s pre-eminent antllority over i t ,  as the sons cannot 
enter into the active exercise of their proprietary rights 
in the father's lifetime without his c o n ~ e n t . ~  The 

'K.L.T., 118. 
2MTilliarne' fileuloir, Appendix VIII,  pare. 8, cl. (21. 
'Maine's. P l tc ient  l a w ,  21?. 
".L.T., 40. 
'Ante ,  p. 235. 



proprietorship of the father is, however, restricted by tile 
right of the sons. When the sons succeed on the death 
.of the father they a's a matter of fact take what already 
belongs to them in a cert.ain srilne. 1 

In collaternl succession full rcpresent,atlion is 011- 

served, i.e. the sons of a decea,sed ngnate take the share 
he wollld have had if a ' l i ~ e . ~  Mr. Tupper says :-"This 
~ ~ o u l d  be the necessary consequence of the tlleorg that 
the estate was always either actually held or pot'entially 
distributabl'e according to ancestral shares" . 3  

The rights of inlleritnnce possessed by the widow, 
Gliarjawain and appointed heir are historically later than 
those of the agnates. Rules of inl~eritance grow wit11 
the sense of individual property. At the time when 
alieilation of land was entirely forbidden, a person had 
only a usufruct of his holding. On his death without 
male issue its devolutioil n.ould depend upon the state of 
tribal cohesion or of proprietary disintegration within 
the village community. It may revert to the entire vil- 
lage community as we find in n plccca I(1laikari village,* 
or it may only relapse to its immediate parent stock. 
Agnatic succession to hissadari right seems to be based on 
the theory that the ancestral holding must revert to the 
share out of which it had originated. So that when there 
are no male descendants or other heirs who take before the 
collatcrals, land held by n person I-elapses immediately to 
the ancestral share out of 11~1lich it had bee11 taken and 
is distributed among the agnntes who hold the parellt 

---- ----om 

'Raturi, para. 282, p. 5-13, " ' l ' h ~  sons talie hv snrl-i~o~.ship". 

'K.L.C., para. 18. 
'Tripper, Vol. IT, p. 72. 
'Upan Deo v .  Bachi Sin.rli, K.L.T., p. Fc7, A p(icca Khaiknr is, however, 

not an owner. 
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share. Movable and self-scyuired yroperty also go to 
the same heirs who take ancestral land. 

The general principles of succe~sion among the 
Iihasas are practically the same as nre find in the I'olljab 
and are quite simple' :- 

1. An estate descends in the male line only. 

2. Full representation is a l lo~~cd  in lineal and 
collateral succession. 

3. The male descendants of tlie nearest ascend- 
ant take when the questioii of collateral 
succession arises. The simple rule of 
treating "the estate as if left by the last 
ma,le in the fa.mily tree who has left male 
l ~ e i r s " ~  seems to apply. 

4. Females are excluded froni inheritance, but a 
widow is allowed to represent her husband 
who has no male issue and hold the 
estate so obta,ined on a life interest or till 
remarriage. 

The right of a widow to represent her husband is not 
universal in the Pnnjab, and a st,ep-mothe,r is not entitled 
to inherit there. 

ORDER O F  GUCCESSION 

The order of succession a,mong the Xhasas is as  
follows : - 

1. Descendants. 

2. Gharjawnin or appoillted heir. 

'Ratt'igan's D i g e . ~ t ,  p. 14 .  
2K.L.C. ,  pa,ras. 18, 19. Messrs. Trivedi, Juyal, Qsirola, Thulgli~rin 

and B. D. Joshi on Qliestions 5 a.nd 6 (Tnlierita.nl:e, Appendix A ) .  
'R,oe and Ra.t,tigan, p. 59, Cha'pter 11, parad. 10 (2). 



If there are no descendi~nts of the father, then grand- 
father's descendants succeed. Collateral succession is 
permissible so long as the comnlon nilcestor is tracea,ble. 
The ultin~a,tc m\lersion is to the village community.l 

Desceirdniltn lilcilll for t l ~ e  purposes of inheritance 
only those in thc malo linc.' Relationsllip through 
females is not counted. All bl!c male descendants talre at 
oncc as a single body either directly or by way of repre- 
~ e n t  a t  ion. Full representtation is recognized. The right 
to inllerit does not comr to an end with great-gra~~dsons.' 
'L1llis rule is stated more on what the pcople consider ought 
to be done tlla11 on actual cases occllrriilg in practice. 
'Plie writer has not come across any instance where a man 
died leaving a grest-great-grandson whose father, grand- 
father and great-grandfather had died previously. Such 
instn~lces must 1)e quite rare. Tllr Ichassas say, however, 
that a descendant, llo~vever rcmote, would be entitled 
to inherit, and sllow thereby that the doctrine of "funeral 
cakes" has no place in their law of succession. In 
Hindu law the primary class of heirs does not exten'd 
beyond greatlgrandsons . ' 

'There is no difference between Asal and l(amasa1 son, i.e son of 
Dhanti, K.L.C., para. 14.  

~ I e s ~ r ~ .  B. D. Joshi, Thulgharia, Juya l ,  Pant ,  Gairola and Trivedi 
ou Qucvtion 5 (Inheritance, Appendix A). 

'Magne, para. 47.1. 
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The right of a widow to represent her husband in 
collateral succession is conceded by the I<hasas.' The 
widow of a sonless son is also entitled to succeed along 
with her brothers-in-1aw.l This is but a corollary to 
the wider right of representing her husband at the time 
of succession. I n  a case among the Randl~nan Jats of 
Amritsar district Mr. Justice Lalchand, after saying that 
the right of a widow fully to represent her husband in 
matters of collateral succession was proved, ohserved : - 
"If the right of representation is by tribal custom con- 
ceded so far in favour of the widow, does it not follow as 
a matter of necessary corollary that she mould not be ex- 
cluded in succession to her own husband by a collateral 
of her husband? I t  is difficult to conceive any difference 
in the two cases from the customa,ry or the logica,l point 
of view. The main question in either case is whether 
a widow represents her deceased husband or not in matters 
of succession under the customalry law. If she does re- 
present, she would take the pla'ce of her husband, a,nd 
as his substitute, being a nea,rer heir to the last ma,le 
owner, would exclude the more remote". W r .  La11 has 
not specifically dealt with this point." 

GHARJAWAIN 

A Gharjawain5 takes the estate of the deceased in 
default of male issue. The daughter can get the benefit 

'K.L.C., para. 15 (c), para. 262; ante, p. 983. 
5Messrs. Pant ,  Trivedi, Juyal and Gairola on Quest,ion 2. Problem 1 

(Widow's Estat,e, Appendix A). I n  the Punjab, t,oo, in some 
tribes such a right is conceded; Rattigan's Digest, para. 9. 

'Premi a. Kllnshal Sing11 (no. 30, P. R., 1909) a t  pape 66. The widow . 
of a pre-deceased son was held to be entit.led to succeed to the 
property of her father-in-law against his brother. 

'Ratnri, para. 359, p. 641; When a man dies leaving a widow and a 
son's widow, t<hen t,he  son'^ widow is entitled to &ll the property 
on t,he death of her mot.her-in-law. 

'Chapt,er VII I .  
19 
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of the estate of her father in this case and transmit the 
inheritance to her soils. 

ADOPTED SON OR APPOINTED HETR 

An adopted son or appointed heir succeeds to all the 
rights held and enjoyed by the adoptive father or ap- 
pointer. ' 

SAUTIA BANT 

The custom of Sautia Bant, i.e. dividing the estatr: 
among sons by giving an equal share to each group who 
are sons of one out of two or more wives, is obsolete now 
and does not merit further consideration. It was organi-. 
cally connected with the law of Khasa inheritance by way 
of survival only. Now all sons get an equal share.2 

WIDOW 

The widow takes a life interest in the absence of the 
abovementioned heirs.3 We shall separately deal with 
the nature of her interest in the property inherited from 
her husband. 

FATHER, MOTHER AND STEP-MOTHER 

Mr. La11 has not mentioned father and mother in 
the list of heirs, meaning thereby that the rule in the 
Mitskshara holds good. Udder the Mitakshara the 
mother has precedence over the father.' But the rule 
among the Ichasas is different. A mother inherits among 
them not as mother but as  the widow of the deceased's 

'Ante, p. 274. 
2K.L.C., paras. 22, 272. 
'K.L.C., para. 15; Panw, para. 48, p. 43. 
'Magne, para. 566; Mitakshara, Ch. 11, sec. 111, para. 5. 



father. The result is that a step-mother, too, ifi recog- 
nized as an heir and inherits equally and jointly with the 
mother.' The postponement of father to mother and 
step-mother is contrary to the Khasa fiocial system. A 
mother derives her right of succession through the father. 
After a widow the father is the next heir.* From what 
has been said about the Khaaas and the position of the 
father in his lifetime, the instances of a father succeeding 
to a son are quite rare. When the father grows old he 
distributes the land among his sons. If one of them dies 
sonless and without leaving a widow, the father ordinarily 
consents that the land be divided by his surviving des- 
cendants. If he cares to claim the inheritance he can 
always get it. 

A mother and step-mother inherit jointly and take 
as widom7s of the father. Mr. La11 has not mentioned 
them. No decisions on the subject are known. Mr. Raturi 
says that a step-mother takes after brothers and their 
sons under the c u ~ t o m . ~  H e  gives precedence to a mother 
over brothers, and refers to the Dharma-Sastra~.~ Where 
the mother a'nd step-mother take jointly there can be 
no doubt that they would come after the brothers and 
nephews. Where an actual mother mas living with her 
deceased son, she mould be allowed to inherit after the 

'It  was necessary to determine in what capacity the mother inherits 
among the Khasas, and whether step-mother, too, is recognized as 
heir or not. Question 1 4  (Widow's Estate, Appendix A) and Que:- 
tion 7 (Inheritance, Appendix A) were framed to make this point 
clea,r. Messrs. Thulgharia, Gairola, Pant, Juyal and Trivedi say 
that the mot,her inherits jointly with the step-mother. Messrs. 
Pant ,  Ju j a l  and Trivedi who questioned a number of Khasas, say 
that the mother inherits as widow of the father. 

"Raturi, para. 340, pa. 610. But mben property has been dir~dcd  
according to wives, i.e. by Sautia Bant rule, the mother would be 
preferred to father, pp. 610-611. 

'Raturi, para. 341, p. 613. 
'Raturi, para. 340. 
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widow, superseding brothers as a matter of decency and 
by sufference. The mother and step-mother of a person 
inherit as widow of his father. Their proper place in 
the list of heirs would be next after the male issue of 
their husband. A step-mother would never be allowed to 
take before brothers and neplle~vs. 1 

The mother inherits the estate from her son only 
when she has not remarried.2 If a man dies leaving a 
mother who has remarried and some distant heirs, the 
mother has no claim, but the estate goes to the distant 
heirs.3 If the mother remarries after the estate ha's 
vested in her she forfeits the estate received from her 
These incidents of customary law are but a corollary to 
the rule that the mother succeeds as widow of the father, 
for on remarriage she ceases to be a widow. Mr. Lsll 
says that on remarriage a mother is not divested of her 
estate which she got from her When we speak of 
remarriage of women among the Khasas, then we have to 
note that the bringing of a man, called a Tekwa, by the 
woman to her own house does not strictly constitute a 
marriage. So the instances noted by Mr. La11 are not 
very h e l p f ~ l . ~  If the widowed mother leaves her 

'In the Punjab it is believed that the mother takes a life interest i n  
default of male lineal descendants and of widow, Rattigan's 
Digest ,  para. 22, Remark I. A step-mother is not an heir in 
the Punjab, para. 22, Remark 11. The Khasas evidently carry 
the doctrine of widow's representation to a logical conclusion. As 
to the position of the step-mother in Hindu law, see RIayne, 
para. 566. 

aUnanimous answers to Questions 7 and 8 (Widonr's Estate, Appendix 
A). 

3Unanimous answers to Question 8 ,  ib id .  See  Rattigan's Digest, para .  
22, for similar rule in the Punjab. 

'Messrs. B. D. Joshi, Trivedi, Gairola, Pant ,  Juyal and Thnlgharia 
on Question 6 (Widow's Estate, Appendix A).  Mr. 8ah says she 
does not. 

'K. L. C., para. 39, Ex.  (1). 
OK. L. C., para. 296. 
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husband's house and goes away to live as the wife of 
another person she forfeits the estate.' 

DAUGHTER EXCLUDED, 

Daughters are excluded from inheritance a,nd so are 
their  descendant^.^ A daughter takes the estate only 
either when her husband is accepted as a "Gharjawain" 
or when a special deed of gift is executed by the last male 
owner. All agnaks and even the panch hissadars, i.e. 
the village community in general, exclude a daughter or 
her About the Iiangra hills Sir James Lyall 
noted :-"The general feeling seems to be that a daughter 
or her children call never succeed by simple inheritance 
to landed estate, in preference t'o kinsmen, llolvever re- 
mote".4 A daughter at best takes only the estate for her 
life, a'nd if she has no male issue i t  reverts to the heirs 
of her father. 

COLLATERAL SUCCESSION 

Sir William Rattiga'n points out that there are four 
leading canons governing succession among agriculturists 
in the Punjab. The one dealing with collateral succes- 
sion is "thatt when the male line of descendants has died 
out it is treated as never having existed, the last male 
who left descendants being regarded as the propos i tu~ . "~  
The result is that if a man dies sonless his brothers do 

'See K.L.C. ,  para. 39; unanimous answers to Question 15 (Widow's 
Estate, Appendix A) are that the mother and step-mother forfeit 
vested estate on the grounds in which the widow does. 

2K.L.C.,  para. 16. 
"Unanimous answers to Question 14 (Inheritance, Appenlix A) ; Pauw, 

p. 43. 
'Tupper, Vol. 11, p. 184; Kangra Settlement Report, pare. 74. 
"K.L.C.,  para. 13. 
GRat.ti,aan's Eigest, p. 14. 
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not inherit as brothers, but as sons of the father to whom 
the estate reverted on the  onl less man's death.' We 
find that the same rule is applicable to the Ichasas. After 
the father the next heirs are all the descendants of the 
father. Full representation is allowed in this case too. 
"A predeceased brother is represented by his sons, son's 
issue, or by his widow"."'O~n the inheritance devolving 
upon the nephews or grand-nephews alone they do not 
take per capita. They represent their deceased fathers 
and take the inheritance per stirpes. "' 

As the brothers take as sons of their father, no ques- 
tion of full blood or half blood can arise. We find the 
customary law to be the same. "There is no difference 
between brothers of the whole blood and consanguine 

' 4 brothers . Mr. La11 found that "among the more 
enlightened people" a whole brother excluded a step- 
brother.= I t  is not the Iaw of the "enlightened people", 
but of those who follow the Yi tak~ha~ra ,  as under that 
system brothers of the whole blood exclude brothers of 
the half blood. The opposite custom, of there being no 
distinction between whole blood and half blood, does not 
result, a,s Mr. La11 suggests, from ignorance, but from 
divergence between the principles of succession among 
the I<hasas and in Hindu law.' The custom of Sautia 

'Roe and Rattigan, p. 59, Chapter 11, para. 10 (2). 
21<.L.C., para. 17(c).  
'K.L.C., para. 18. 
"C.L.C., pa~ra. 17 (a). See Raturi,  para. 343, p. 615, "There is no 

distinction in Garhwal between fall blood and half blood". 
6K.L.C., para. 266. 
8Mayne, para. 567. Note that in t,he Dayabhaga whole blood is pre- 

ferred to half blood on the ground of superior religious efficacy of 
funeral cakes and in the Mitakshara on propinquity. 

'Rattigan's Diges t ,  para. 26(b). When division of shares was pa,' 
Vand (per c a p i t a ) ,  then no distinction between whole blood and 
half blood is made. 
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Bant is obsolete now. When auch a division was made, 
then full b l d  did exclude half blood.' So it now does 
in the Punjab among those who follow a custom resem- 
bling ' ' Sautia Bant . ' '2 

Another result of the principle that brotllers inherit 
as sons of their father is to obliterate the distinction be- 
tween divided and undivided brothers. "There is no 
difference between divided and undivided or reunited bro- 
thers. They share the inheritance together in 'equal 
shares" It is not so under the Mitakshara or the Da.ya- 
bhaga, where undivided brothers are preferred to divided 
 brother^.^ Mr. La11 says :-"Whatever the cause may 
be, the fact remains that in a large number of cases no 
difference has been made between n~hole brothers and half 

' 9  6 brothers, or between divided and undivided brothers . 
The preference given in the Dayabhaga and the Mitak- 
shara to brothers who are of full blood or are undivided 
are not found among the Khasas, as the principles of 
Ichasa succession are different .' 

DISTANT COLLATERALS AND VILLAGE COMMUNITY 

When there are no male descendants of the father, 
then the descendants of the grandfather succeed. Full 
repnesentation among the heirs of a class takes plsce in 
all cases of collateral succession. So long as the common 

'Ratnri, pa.ras. 297, 343, p. 615. 
2Ra t t ig~n ' s  Digest, para. 26(a), mThen division of shares is 57 

Clianrla wand (per stirpes) rule, then f u l l  blood excludes ha!f blood. 
See Mst,. Kundo o. Shib Dial, no. 2'2, P. R., of 1902. 

~ ~ . ~ . d . , ~ a r e .  17 (b). 
4Mayne, pam. 668, p. 834. See Sheo Soandary a. Pirthee 6ingl1, 4 

I.A., 147-whole blood excludee t,he half blood under the Dare- 
bhaaa, unless the former were divided and the lat,ter undivided 

%.L.C., $A. 266. 
6Rattigan'e Digest, para. 25. There is no dietinction in the Puniab 

whet,her colleteral heire mere associated with or sepsrrte from the 
deceased. 



ancestor can be ascertained heirs are determined by this 
rule.' The utlimate reversion is to the village community 
(pamuch hissadars) and not to the Crown, except in the 
Tellri State.' 

SUCCESSION AMONG THE KHASAS AND UNDER HINDU LAW. 

MAIN DISTINCTIONS 

The rules of succession among the Khasas are prac- 
tically the same as we find under the customary law in 
the Kangra hills. 

The distinct feature of Khasa agnatic succession is 
that the inheritance does not go to an individual, but to 
a group, which may consist of the male descendants of 
the propositus himself or of those of one of his ascend- 
a n t ~ . ~  There is no rule of the nearer a,gnate excluding 
the more remote such as is found in the Hindu law. 
.The sons of a deceased brother take the share which 
their father would have received if he had been alive 
when the inheritance opens. I n  Hindu law representa- 
tion is confined to descendants up to three degrees only, 
and in collateral succession the rule of the nearer heirs 
excluding the more remote is rigorously a ~ p l i e d . ~  The 
distinction between undivided and divided brothers or 
between full blood and half blood which we find under 
the Mitakshara and the Dayabhaga has no place in Khasa 
customary law. Succession is not determined by pro- 
pinquity or religious efficacy among the Ichasas. A 

'Answers t,o Questions 8 and 9 (Inheritance, Appendix A). 
%.L.C., paras. 20, 270. See Bach Ram v .  Chaner Singh (K.R., p. 1). 

-'See Maine, Earl!/ Law and Custom, 235, "Under s rudimentary 
Aryan usage it is not the individual, but rather a collective group 
of kinsmen, which profits by the death of a relative". 

'Travelyan, H i n d z ~  l a w ,  p. 365, The existence of a class of nearer 
heirs excludes all members of a remote class. 



of Ichasa Family law is not interested in tlle in- 
terpretation of Sa'stric texts. ' The rules of inheritance 
are based on the theory that agnates alone are entitled to 
the estate left by a decea'sed person, and that the ances- 
tral land held by a persoil 'who has no male descendants 
reverts to the immediate parent stock and is distributable 
accordingly. W e  may illustrate it by an example. 

A dies leaving three sons, B, C, D, and the family 
land is divided in three shares among the sons. Now if 
B has no male descendants, the share received by him 
reverts to the source from which it proceeded, and is 
distributed among the other descendants of A wllo hold 
the remainder of tIhe parent share. 

I n  Soorendro Noth R o y  v. Mst .  Heeranlonee the 
Judicial Committee remarked :-"There is in the Hindu 
law so close a connection between their religion and 
their succession to property, that the preferable right to 
perform the shradh is commonly viewed as governing also 
the question of the preferable right to succession of pro- 
perty; and as a general rule they nrould be found to be in 
union" .3 Mr. Mayne has pointed out that ' 'the principle 
that the right of inheritance according to Hindu law 
is wllolly regulated with reference to the spiritual benefits 
to be conferred on the deceased proprietor" is not of 
universal application. I t  is strictly and absolutely true 

'TI\ Hindu law rules of collateral successioll have been evolved from 
the t,ext of Menu, Chapter IX ,  187, "to t,he nearest, sapinda the 
est'ste next belongs." Vij~a'neswa~ra interprets Pinda as body and 
bases the law of silccession on propinquity, while the author 
of t,he Dayabha.ga t,akes Pinda to mean a funeral cake a,nd in- 
troduce the doctrine of religious eficacv-Hindti Jzrrisprirdence, 
pp. 161, 162; Mayne, paras. 501, 508, 509-512. 

'The prificiples which govern the devolution of ancestral land are 
applied to self-acquired land and to movable propert,y. 

*I2 M . I . A . ,  81, at page 96. 
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in Bengal.' We must make it quite clear that the doc. 
trine of shradh has no application to the Khasas. I n  
their case the tie of blood co-operates with the tie of land 
to decide the law of inheritance. The heir performs 
the shradh for he gets the in'heritance. As Mayne puts 
it :-"I11 Bengal the inheritance follows the duty of 
offering sacrifices. Elsewhere the duty follows the in- 

,, 1 heritance . 
The exclusion of daughters carries with it the 

exclusion of all cognates from the list of heirs, and there 
are no heirs corresponding to the Bandhus of Hindu law 
among the Khasas. 

EXCLUSION FROM INHERITANCE 

I n  Hindu law "the Brahmanical theory of wealth 
is that it is conferred for the sake of defraying the expense 
of sacrifices. The theory of inheritance is that it des- 
cends upon the heir to enable him to rescue the deceased 
from eternal misery. Consequently one who is unable 
or unwilling to perform the necessary sacrifices is incap- 

9 ,  2 able of inheriting . The I<hasa law of inheritance is 
not based on such ideas. I ts  foundations lie in the re- 
mote past when an individual had but a usufruct over the 
land in his possession, and agnates, in a sense, received 
by inheritance what was already their own. The rules 
of exclusion from inheritance invented by the Brahmans 
would not thus be found among the I<hasas. We find 
that such is actually the case. Pangus (limbless persons) 
and collgenital idiots are not excluded by custom from in- 
heri tance . " " Brahmacharis, lepers, blind persons, the 

- - -  ~ 

'Mayne, para. 9. - 
aMayne, para. 591. 
JUllanimous answers (excepting Mr. Sah) to Question 5 (Exclusion 

from inheritance, Appendix A) .  
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deaf and dumb, lame and impotent are not disqualified 
from succeeding. But a leper who has left home per- 
manently to go to an asylum or elsewhere is excluded".' 
Degradation from biradari, i.e. from caste, excluded a 
man from i n h e r i t a n ~ e . ~  I t  has no effect now.YTlle  
exclusion was on the obvious ground that a man ceased to 
be akin to the family if he was expelled from it. 

(2) Widow's Estate 
WIDOW REPRESENTS HER HUSBAND WHEN NO MALE ISSUE 

The position of the widow4 among the Khasas is in 
a sense much better than under the Hindu law. She is 
entitled to represent her husband in lineal or collateral 
succession if he left 110 male issue, i.e. she takes a share 
wliich her husband would hare received if he had been 
alive. 

The widow does not bake as an absolute owner, but 
she has only a life interest? She forfeits the estate in 

'K.L.C., paras. 24, 273, 274. 
'Unanimous answers to Questions 1 and 2 (Exclusion from inheritance, 

Appendix A). 
'Act no. XXI of 1850 extended to Eumeon and Garhwal, Gazette of 

India, 1876, Par t  I, p. 606 ; to Jaunsar Bawar, G a z e t t e  of India, 
1870, Par t  I, p. 30'2. 

'A widow of course means a Dhant i  widow too, K.L.C., para. 15(bj. 
Y n t e ,  pp. 283-284; K.L.C., para. 1 5 ( r ) .  The position of a I<hais 

widow is better than that of a widow in Bombay, where elie has 
some right of collateral succession and partially represents her 
husband as gotraja sapinda.  I t  was held in Rachara c. 
Kalingapa, 16 Born., 716, at  p. 720, that "a female gotraja sopiiida 
in any one line cannot exclude any male properly belonging to 
that line". According to Mr. Justice West in Lallubhai r .  
Mankuvarbai, 2 Born. at  p. 447, "the right of the widow unJer 
the Mapikhc may be called almost ahadowg". 

6Unaniinous answers to Question 1 ('Aridow's Estate, Appendix A ) ,  
Pauw, p. 4. 
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case of remarriage.' It is necessary to emphasize the fact 
that remarriage of widows in all cases causes forfeiture 
of a vested estate. The uniform course of decision in 
the Allahabad High Court has been "that where the rules 
of the caste recognized the right of a Hindu widow to 
remarry, a second marriage had not the result of divesting 
her of the property of her first husband" . 2  I t  will be 
enough to say that IChasa customary law allows perfect 
freedom of remarriage to a widow, but the law under 
which she gets a life interest in her husband's property 
makes that interest determinable in the event of re- 

~ n a r r i a g e . ~  We need not therefore consider the implica- 
tions of section 2 of Act XV of 1856, as  it has no applica- 
tion to the Khasas. The principle it enunciates is well 
established in Ichasa law. 

EFFECT O F  UNCHASTITY 

A vested estate is not divested by mere nnchastity of 
the widowB4 "As long a,s a woman continues to live in 
the family home unchastity brings no legal penalty with 
i t .  It is only when unchastity is accompanied by the 
leaving of the family home and protectioi~ that legal notice 
is taken of it. Thus an unchaste widow living in the 
home may succeed to property, but she will not if she 
leaves it. Again, subsequent nnchastity will cause for- 
feiture only if the widow leaves the home, though in 

'K.L.C., para. 39. See Rattigan's Digest, para. 32, for forfeiture 01) 

remarriage of a widow in t,he Pnnjab. 
2Mayne, para. 556, p. 813. See Mnla v. Partab,  32 All., 489; Abdul 

Azlz Khan v. Nirma, 85 All., 466. 
'Raturi, para. 361, p. 646; Remarriage causes forfeiture of a widow's 

estate. She is thereby civilly dead so f a r  as  the family of the 
first husband is concerned. 

'K.L.C., para. 39; unanimous answers to Question 12 (Widow's 
Estate, Appendix A). If unchastity is accompanied by leaving 
the home the widow's interest is forfeited. 
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similar circumstances the Mitakshara will not divest her  
of the estate."' I n  the Icangra hills, too, unchastity 
of the widow does not entail forfeiture of her estate.' 
We find "the Icanets of Icodh Sowar say clea8rly that, so 
long as she (widow) continues to reside in her husband's 
house, she cannot be dispossessed, even though she openly 
intrigues with another man or permits him to live in the 
house with her. This is the real custom also of the  
Girths and other similar castes in Icangra,, though they 
do not admit the fact clearly" .3 

W e  find among the Kllasas of our study in British 
territory tha,t "A widow who lea,ves her home to live with 
her husband's brother as his wife is di~inheri ted",~ but 
not if she takes some man to live with her in her deceased 
husband's house.5 This distinction will cease to appear 
illogical when we remember that a marriage results in 
the former case between the widow and her brother-in- 
law, but that in the la,tter the widow retains her character 
as such. So long as she continues to live in her husband's 
house mere incontinence does not affect her right to 
enjoy the estate. 

WIDOW' s POWER OF ALIENATION 

A widow, in possession of her husband's estate, can 
9 9  8 alienate it in cases of "necessity . ' 'Necessity' ' under 

--- - 
'K.L.C., para. 293. See Rattigan's Digest, para. 31, ordinarily na 

forfeiture for widow's unchasity, onus is on the partmy to prove 
custom of forfeiture. 

'Kangra District Gazetteer, p. 190, Unchastity of a widow doe8 not 
divest her estate unless she deserts her husband's house. 

'Tupper, Vol. 11, p. 184; Lvall, Kangra Settlement Report, para. 74. 
Returi says in Tehri State subsequent unchast,ity of the widow 
divests a vested estate and there are numerous decisions to that 
effect; Raturi,  p. 615. 

'R.L.C., p r n .  39, Ex.  (2) : see also E.R.C., para. 19, p. 22. 
T .L .C . ,  pare. 39, E x .  (3). 
'Messrs. Thulgharia, B. I). Joshi,  Sah, Pant ,  Trivedi and J u ~ a l  

Question 4 (Widow's Estate, Appendix A). 
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the decisions of the courts has the same meaning as in 
Hindu law.' I n  the past "the widows used to apply to 
the District Officer for permission to alienate the estate 

' 2 or any part of it . It was held, however, in Mathura 
Datt v. Dharavz Sundari and another3 that such an appli- 
cation is only a precautionary measure to prevent litiga- 
tion and does not debar a subsequent suit by a reversioner. 
I t  was also decided in that case that "the widow had no 
right to sell more than her life interest in the property". 
Her powers of alienation are strictly limited. 

WLDOTV CAN CLAIM PARTITION 

A widow is entitled to have her share separated by 
6 6 p a r t i t i ~ n . ~  Under the Punjab customary law also a 

midow may at times obtain a separation of the share to 
secure her a full participation of the profits'.' 

WIDOWS TAKE JOINTLY 

Two or more widows take j ~ i n t l y . ~  A Dhanti widow 
inherits jointly with a widow who was not a Dhanti. 
The position of a Dhanti  wife is identical with that of 
married wives among the Iihasas.'. Mr. Stowell thinks 
tha,t a Dhanti  wido& inherits only after a lawfully married 
wife, and that when there are both, the Dhanti is en- 
titled only to maintenance.' Mr. La11 particularly en- 
quired into the matter a,nd found that no distinction wa,s 

lMessrs. Thulgharia, B. D. Joshi, Sah, Pant ,  Trivedi and Juyal on 
Quest,ion 5, ibid. Under the Punjab cnstoinary law, too, 
widow has powers to alienate land for necessary purposes. See 
Rattigan's Digest, paras. 62-63. 

2K.R.C.. para. 19. D. 22. , A 

'K.R., p.*18. 
'Messrs. Thulgharia, Gairola, Pant ,  Trivedi, Jnyal and G. N. Joshi on 

Question 11 (Widow's Estate, Appendix A). 
SRattigan's Digest, para. 15. 
6Rat,uri, para. 335, p. 601. 
'K.R.C., para. 11, p. 13. 



made among the people who practi~ed Dhanbi marriages,' 
and this harmonises with Khasa marriage law. 

(3) S trid hanam 

NO SEPARATE PROPERTY O F  WOMEN AMONG THE KRASAB 

We have seen that women were themselves reckoned 
as disposable property in pre-British days. Separate 
property of women is practically unknown among the 
Khasas, and there are no customary rules about its devo- 
l ~ t i o n . ~  No case is known in which the question of 
woman's separate property came before the courts in 
X ~ r n a o n . ~  From what is observed among the Khasas, 
the only things which would be reckoned as the separate 
property of Khasa women are the few ornaments pos- 
sessed by those who are fairly well off. It is unanimously 
stated that the ornaments held by a wife are deemed to 
be the property of the husba,nd and she has no right to 
deal with them as she likes/ Mr. Raturi says that orna- 
ments given to a. woman by her parents are not the pro- 
perty of the wife, but of the husband, if a bride-price was 
paid. The price of the ornaments is debited against the 
husband in the account kept by the bride's father, so that 
if a divorce takes place, then that sum is deducted from 
the bride-price in order to determine the amount which 
should be refunded to the l~usband.~ There was a case 
- 

'X.L.C., 261. 
'Messrs. B. D. Joshi and Trivedi, that women among the Khasas do 

not possess separate property. Others say that they do possess. 
3Unanilnous answers to Question 2 (Stridhan, Appendix A).  
'Unanimous answers to Question 3 (Stridhan, Appendix A). See Ratti- 

gan's Digest, para. 26, "ornaments made up by the husband and 
given to the wife subsequent to marrhge cannot ordinarily be 
claimed or disposed of by the wife in opposition to her husband's 
wishes. " 

'Raturi, para. 205, p. 418 



in the Tehri courts.' Mst. Munga was the widow of 
respondent's father. She sought release (chhu t) in order 
to be able to remarry.' It was contended for her that 
the ornaments should not be given back to the heir of Irer 
husband. The court held that this objection was in- 
s f fe~t ive .~  It seems, however, that when marriage take~ 
place without receiving any bride-price, the ornaments 
given to the bride belong to her as her separate property.' 
Mr. La11 deals with this topic quite summerily. He 
says :-"The special mode of devolution prescribed by the 
Mitakshara is not followed. It devolves like other pro- 
perty".' We can only say that the idea of separate pro- 
perty of women is in its infancy among the Kha'sa~.~ 
We do not find any peculiar rules about its devolution on 
the death of a woman. A woman holds her ornaments 
ordinarily subject to the control of her husband. On his 
death she can deal ~ ~ i t h  them as she likes in Kumaon. 
On her death the ornaments would go to the sons and 
grandsons primarily and not to her daughters, and in 
their default to the near agnates of the husband, in the 

'Mst. Mnnga a. Rhairbdat, Case no. 99 (16th March, 1906), quoted 
Raturi,  p. 418. 

=See ante, pp. 166-167. I n  the Tehri State the widow cannot remarry 
without permission from court. She has to pay back the marriage 
expenses to the heirs of her husband. 
some of the Deccan castes, on a widow's marriage she has to give 
to her first husband's family all her property except a gift from 
her o n n  family. Steele, "Law and Customs of the Hindu Castea," 
p. 169. See Vishnu, XVII ,  para. 28, "ornaments morn bv nromen 
when their husbands were alive, the heirs shall not divide anlollg 
themselves; if they divide them, thev become outcasts". This 
verse implies practices in the past when a widow's ornamellts 
were distributed among the heirs of the husband. 

4Ratnri, p. 419. 
'K.L.C., para. 25. See para. 277, "no caste, high or low, makes any 

difference between Stridhanam and other property". 
gBuolnois and Rattigan, p. 115, About the Punjab. In  village 

communities such a thing as a woman's peculium or separate pro- 
perty rarely exists". 
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same order il l  whicll other property held by l ~ c r  in in- 
herited. ' 

SONS AND OTHER MALE DESCENDANTS 

'Ne exclude from consideration the purely statutory 
liability of a father to maintain his children.' Family 
land among the lihasas is not the absolute property of 
the father, but belongs to the family.' The sons have 
an indefeasible right to be maintained out of tile family 
property, and this right arises out of their vested interest 
in the family property. Mr. La11 thinks that tllc father 
is the absolute owner of family land, and so limits the 
right of maintenance to the attainment of majority. t 

Mr. Raturi says that sons are entitled to maintenance 
from their father till majority, but that adult sons cannot 
make their father personally liable for their maintenance. 
If the father, however, refuses to maintain his children, 
they can then demand partition of the family land as a.n 
exceptional case, though partition cannot ordinarily be 
claimed by sons against the wishes of the father.5 The 
right of adult sons and their descendants to mainteilancc 
out of the undivided family property flows from the very 
nature of their interest therein. 

'See Ratkigan's D i q e - ~ t ,  para,. 268. The customary In prcrailircr 
amongst egric~~ltnral tribes ueually regard8 the wife's personal 
property as merged in that of the husband, who is also deelneo 
entitled t,o all t,he wife's earnings. 

"ee sect.ion 488, Criminal Procedure Code, Act V of 1898. Ser! h 
Saborierliwe's Trial of crimitrnl cases in Britislt India, pp. .!51-4fi!.'. 
Chap. XXV. 

a Antc, pp. 23.2-935. 
'R.L.C., pa,rn,. 26. 
"Rnturi ,  p:~ro. 194, p. 833. 
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As no heirs are excluded from inheritance for physi- 
cal defects, there are no rules of customary law about 
the maintenance of disqualified heirs, such as we find i l l  

Hindu law. 

UNMARRIED DAUGHTER 

An unmarried daughter is entitled to be maintained 
from her father's property till her marriage.'. As a 
bride-price is taken, her marriage never entails any great 
expenditure and is often a source of gain to her father or 
guardian. 

WIFE ENTITLED TO MAINTENANCE 

A wife is entitled to maintenance from her husband 
and his properly.' A wife means a woman who is lam- 
fully married and includes a Dhanti wife.' The wife is 
bound to observe conjugal fidelity and a husband is en- 
titled to turn out an unchaste wife. A wife expelled for 
unchastity has no claim for maintenance.' The doctrine 
of starving maintenance for an unchaste wife which is 
sometimes recognized in Hindu Yaw bas no application 
to the Khasas.' 

'K.L.C., 11ara. 97. 

Wnanimous answers (excepting Mr. Snh) to Question 13 (Widow's 
Estate, Appendix A) to the effect that a Dhant i  wife has a right 
t,o rnaint,cnance against the husband or his entnte; see X.IJ.C.. 
para. 28. Mr. Ssh  saps that  a Dhant i  is not entitled, but hi?: 
answers on many other topics show R ,lecided ~a.r t ial i tp for lllc 
rules of Hindu law. 

'Unanirnons answers to Question 15 (Divarce and 1faintcnnr1c.e. 
Appendix A ) ;  see K.L.C., para. 29. 

*Benerjilu "Marriage and Stridhan", pp. 166-157. See hfayne, p ~ .  65.2- 
6.53. "The obligation, if i t  exists, is depcndcnt on the ~\olll~ln 
abandoning her course of vice." 



11 widow when she cannot inherit owing to the 
presence of other heira, is entitled bo maintenance out of 
the PI-operty left by her hushand.' l'lnlc riglrt of a woman 
to nnlaintenance, whether as wife or widow, exists only 
,when she leads a chaste life.' The right to be main- 
tained is thus quite different fmm that to inherit. A 
,vested estate is not forfeited by : I  widow's unchastity,' 
but a right to maintenance is undoubtedly forfeited. The 
effect of unchastity on both vested inheritance and the 
right to maintenance is thus on the whole the same among 
the Ichnsas as in Hindu law.4 It was pointed out by their 
Lordships of the Privy Council in tlre leading case of 
!Moni Ram Kolitn v. Kherry Kolitany-hat "the right to 
receive maintenance is very different from a vested estate 
in property, and therefore what is said as to maintenance 
cannot be extended to the case of a widow's estate by 
succession". It is interesting to observe that the fine 
distinction found in Rindn law between the right to bc 
#maintained and that to retain a '  vested inheritance llas 
independently developed'on the same lines in customary 
1a,w. 

RIGHT ' OF NON-RESIDEN'I' l a M A L E 8  

A widow in Kumaon cannot nsoally claim separi~tr 
maintenance. The right to maintenance brdinarily existq 

-- - - - - - .- 

'K.L.C., para. 28. See Raltigan's Dillt .:!, I,"ra. 16, for s i n ~ i l a r  r ~ ; r l ~ t  

of the widow in the I'unjab. 
'K.L.C., para. 29. 
'Ante, p. 301. 
'See Mayne, pp. 66-55. It lrksy be 1 1 ~ t d  that anlong the Klr.~..:rs 

unchastity accompanied leavipe the hushand'e house canscs n 

forfeiture of vested inherit,nnce, B.L.C., para. 39. 
'VII I. A . ,  115 at p. 161. , . 



only so long as she remains in the family home.' hy 
to a non-resident female, villagers argue, as Mr. La]; 
says :-"She gives the benefit of her labour and industry 
to one family. Why should another family be responsibk 
for her maintenance. " 2  But when a woman has been 
compelled to leave the home by ill-treatment or other 
sufficient cause, she does not forfeit her maintenance 
long as she remains chaste".' Constornary law imposes 
no duty to maintain a woman who lives apart Irom t l ~ e  
family, but cases of hardship or ill-treatment must ne~d:; 
be dealt tvith on their individual merits. 

WIDOTV ' s RIGHT OF MAINTENANCE AGAINST THE LAST 

HUSBAND'S ESTATE 

If a woman leaves her husband to become the wife df 
another man she forfeits all claim to the consideration o l  
the first h ~ s b a n d . ~  The effect of remarriage is to came 
the civil death of thc: woman so far as her first husband's 
family is concerned.' She forfeits all. claim to inher:t 
or be maintained out of her first husband's estate. It is 
only when a woman is a man 's  wife when he dies t l ~  
she has any such rightsS5 

So far as the writer is aware, the question whether 
widow's right to maintenance is a charge on the family 

'R.L.C., pare. 29. 
'K.L.C., para. 281. 
'K.L.C., para. 280. 
'Ralnri, para. 361, p. 6% 
'K.L.C., psrss. 26, 280, 302. Mr. Stomell's remark8 to the effect that 

when the elder brother'e widow ig talien to wiEe by the younger 
lrrother she is entitled, on the latter'e death, to maintenance 
k t m  her o r i~ ina l  hnaband's estate (K.R.C., pars. 8, p. 9; Para- 
11, p. 12) Bre based an a rniaconcept,ioa. Mr. Lall's careful 
ouquirj 11as Lroc$~t out the true rule of customary law. 
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property has not been before the courts in Kumaon. The 
extreme attachment of agriculturists to their land makes 
sales of land uncommon. The widow lives in the family, 
works for the family and receives maintenance. The fact 
that the widow represents her husband in the absence of 
male descendants and cannot usually claim separate main- 
tenance has smootlled over the difficulties which arise 
elsewhere. TJnder the circumstances the question can 
arise only between a woman and either her sons, her step- 
sons, her Gharjawain or her husband's appointed heir, or 
betwecn her and those who claim under any one of them. 
The nature of the right to maintenance is the same 
among the Khasas a s  in the Punjab.' Tlre widow is m- 
titled to maintenance from the estate held by her hus- 
band.' This maintcnnnce, it seems, would be a charge 
against the whole or any part of the estate and enforceable 
against the heir in possession or those claiming under 
him? It would be enforceable against a purchaser for 
value with notice of the widow's claim, nnless the sale 
was for fn.mily necessity or for discharge of her husband's 
debts.' It would not be valid against a bon8 fide pur- 
chaser mrithout notice of widow's claim unless that claim 
had hcrn fixed and charged by decree of court or 11y con- 
tract on partic~lla~r property.' 

'Though in the Punjab the right t,o maintenance is not dependent on 
residence with the husband's family, Rattigan's Digest, para. 'dl. 

'K.L.C., para. 28. 
'Rattigan's Digest, pare. 17. 
'Rattigan's Digest, para. 18. 
'I?zltigan'e Digest, para. 19. 



CONCLUSION 

KHASA FALILY TAW SIMILAR TO PRIMITIVE CONDITIONS OF 

HINDU TAW 

E may ilow make a short survey of tllc field 
covered this study. have seen thai 

the customary law in Kumaon is the fa,mil'y law. 
of the Kha'sas w1.10 settled i11 tl-lese hills in 
the remote past. These rules are not mere 
isolated departures f ibom Hindu law, but a,re n co!lei:eiit~~ 
system, amply meeting all the ileeds of a siinple popnln- 
tion. The Ichnsa Fa>mily law represents primitive ideas 
of family organization which was found among the cnrly 
Aryaln societies in the East and t l ~ e  West. It is entirely 
secnlar and frer from thc religious ideas which we find 
imported into Rrah~nanised Hindu law. Its freedom 
from the religious doctrines of Ilindu law is mainly due 
to the fact that the Rhasas m7cre cut off froin the m i p l l t ~  
cultural evolution of the indo-Aryans who settled in the 
Gangetic plains. The interest oi E<hasa Family lam lies 
in the light which it, incidentally thron7s on Hindu His- 
torical Jurisprudence. We find in the I<hasss a people 
whom we have good reason lo believe to be an early wave 
of Arya,n irnn2igraots ,' and we also find that their 'family 

- --- - 
'Aqzte, pp. 24-27. 
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law in the main consists of those rules which we find in 
the early law books of the Hindus, some of which, how- 
ever, later on became obsolete. It repreaents in a way 
the primeval cell out of which Hindu law has grown by 
additions and subtractions and by the introduction of 
religious doctrines at a later date. The main distinctions 
and resemblances between Brahmanised Hindu law and 
the customary law of the Khasas have been noticed in the 
preceding pages, but we may recapitulate some of them 
for the sake of clarity in defining the rela,tive antiquity of 
Khasa customary law. 

31ATRIARCBAL SURVIVALS 

Early Aryan society was distinctly patriarchal in 
the East and West and "Hindu society in vedic period 
was an aggregation of patriarchal families' ' . ' The writer 
does not find any traces of matri-lineal theory of descent 
in Hindu lam. The social organization of the Aryiins 
mould make such mode of inheritance improbable. We 
do find, however, that in some places in the north 
matriarchal conditions probably prevailed. We are 
told that smong the Arattns in the Punjab sisters' sons 
became heirs.l We have suggested that the custom of 
Sautia Rant m7as found in the Ichass law of inheritance 
as n survival of matriarchal times. 

Some avuncular customs which have been men- 
tioned also support this t h e o r y . Y h e s e  matri-lineal 

ISarvadhikari, 214. 
211fahab l~n~a tc ,  Karna l'srva Canto XLV, v, 11-12. 
'Ante ,  pp. 74-75; Rivers' Social organization, p. 94. The special 

relations between a man and his mother's brother when found in 
a patri-lineal society i~ a relic or survival of an antecedent state 
of mother-right. 



traces among a patriarchal people, who we have reasons 
to th ink probably beloilg to an early wave of Aryan 
immigrants, appear to be the result of influences proceed- 

- 

ing from some other people who had matriarchal insti- 
tutions. The Chinese traveller Houen Tsang mentions 
Stri-Rajya (kingdom ruled by women) as situated to 
the north of Brahmapura.' W e  have seen that Brah- 
mapura was the Katyuria kingdom in these hills.' 
Mr. Atkinson says that "the Amazonian kingdom lay 
in Tibet and was a reality". H e  refers to the Chinese 
annals which corroborate the statement of Houen Tsang." 
The sons there tcak the surname of the r n ~ t h e r . ~  It 
seems thus likely that the aborigines with whom the 
Khasas first came in contact in these hills had matriarchal 
institutions, and that the new comers were influenced by 
inter-marria*ge with them. As Sir Paul Vinogradoff 
says : -' 'The many stray evidences of niatri-lineal 
arrangements within the sphere of Aryan Settlement do 
not necessarily imply tha,t among the A-ryans the matri- 
lineal slowly developed into the pa'tri-lineal system, hut 
rather that there has been a collision of different tribes 
and that the influence of the va'nqnished 112s been nsserted 
among the conquerors. The Aryans ha,d certainly reach- 
ed the patriarchal stage before 'their dispersion and the 
few relics of ancient conditions and of the influence 
assigned to the mother's brother mag he simply traces 
of matri-lineal ararngements belonging to the older 

9 '  5 Iberian, Finnish or Dravidian settlers . 

'Besl, Vol. I, p. 199, "For ages a woman h a . ~  been the ruler and 
so it is called ' the kingdom of the women' ". 

=Ante, p. 29. 
aAtkinson, X I ,  458-1.59. 
.Atkinson, XI,  459. 
8Vinogrado5, Historical Jurisprude?tre,  Vol. I ,  223-224. 



I t  is interesting to see that the customs of Patni- 
Bhaga-or division of the inheritance according to the 
number of the wives-was upheld by the Privy Council in 
a case from Madras in 1921.' Patni-Bhaga is tlle same 
as the Sautia Bant among the Khasas and "Chundavand" 
rule of division in the Punjab. Sir Thomas Strange 
called Patni-Bhaga an "unna'tural mode of division" and 
noted that "it is said to prevail in the southern terri- 
torics of India as much as did formerly the custom of 
gavelkind in Kent; thus to a certain extent, but still in 
the Sudra class only, superseding the law of the Sas- 
tras".' Mr. Ellis refers to Patni-Bhaga as a c~~s tom 
prevalent in many partls of Southern India.' He regards 
the deviatioils from ihe ordinary Hindu law among the 

6 I Dravidian people as showing that the Brahmans were 
obliged to permit many inveterate practices to continue 

9 ,  4 which they fonnd it impossible to abolish . The 
Brahmanical law could not entirely displace the Dra.vi- 
dian customary law in Southern India. 

In  the abovementioned case their Lordships of the 
Privy Council observed about the Pstni-Bhaga rule :- 
6 6 It is possible that the matriarchal theories of the 
earlier inhabitants of Southern India may have led to 
the prevalence of this custom and caused the difficulty 
in the way of its being extirpated by the Brahmans. If 
this theory were sound it mould naturally lead us to 
expect that the extirpation of the custom would be less 

9 9  5 effective in the lower castes . 
~ - 

lpalaniappa Chettiar u. Alayan Chetti and others, 48 I.A.,  639. 
'Strange's Hindu law, p. 205 (1864 edibion). 
'Strange's Hind11 tam, 1-01. 11, pp. 289-291 (1826 edition). 

'6trange, Elements of Hindu lam (1825), Vol. 11, p. 143. 
'48 LA.,  st p. 648. 



W e  thus find division according to the number oi 
wives among the lower castes in Southern India, a coun- 
try where matriarchy still exists among tire Nairs and 
other ca,stes in Malabar, we find i t  in the Punjab, where 
matriarchy was alleged to exist among the Aratta,~, and 
among tlie Khasas who still have some avunculnr customs. 
The custom of Sautia Bant thus seems to 11are originated' 
from inntri-lineal ideas of succession. 

TEKWA UNION AND NIYOG 

Tekwa uilioll resembles to some extent Niyog 01. 

direction to the wife or ~vidonr to ra,isc issue for her hus- 
band-' It is not coilfined to childless wic1on.s n i ~ c l  tlw 
purpose is secular and not spiritual. I n  Hinda law 
Niyog a't the tiruc of Mann was confincd lo childless 
widows, and tlle avolrcd purpose was the procreation of 
male children for thc spiritual s:~lva tioii of the deceased. 
It may well he tlia,t the linritiztions imposed on Niyog 
in the Dhnrma-Sastras had reformative purpose, and 
that the associatioil of a, widon- with her brother-in-law 
prior to these treaties may have been frce and lulrrs- 
tricted. Messrs. West aiii1 Majid remark on tbc sub- 
ject :-"Thc mlrs,  l)resci-sed in Manu, IX, 58 f f ,  for 
rcgulnting th r  ~ I I ~ C T C O I I I - S C  n.itl~ tllc nl~ildless wife or 
n ~ i d o ~ v  of a hmtllclr, point 1)nck to n previous institution 
wl~icb the gmcl~lnl refinemei~t of sensibility had tlms 
nincliorated. Thc limitation of the practice lo the lower 
castes mentioned by l f anu  does not occur in Naradn, 

Eurtller allows this coiinectioli evcrl m7i th a worn311 

who has had children, if she is 'respectablc and free from 
9 992  lust and passion . 

'Ante, pp. 100-103. 
'West end Majid, p. 276, foot-note (m). 



Tllc son of an  nppoint,ed wife or Icshetraja 001, 
ranked vcry high in the list of 11eirs in early Hindu 
law.' The legaql! consequence of a Tckwa union, too, 
is the affiliation of the child to B11e husband of the 
widow.' We find that the practice of raising issue on 
the wife of a, brother ~~revailcd in Orissn in the time 
of Mr. Col'ebrooke." Mr. Sar~adhilia.ri refers to the 
Statements of Jagannatha and Colebrooke and says :- 
"The practice is highly reprobated among the higher 
classes in Orissa, and if it exists among the lower classes 
alt all, it exists in such a form that it is of no importance 
whatever from a juridical point of view" . 4  H e  adds 
that though the practicc of Niyoga is obsolete among 
the riel1 classes. it has probably assumed the moderniz- 

9 ,  5 ed form of "marriage with an elder brother's widow . 
We have seen that the Iihasa Family law makes a dis- 
tinction between association with a 11l-otllcr's widow a's 
husband on the one hand and a's Tekn-a 011 the other. I n  
the latter case the widow renin i~~s  in 11cr deceased hus- 
band's house and the c.hildren arc ]lot affiliated in lam- 
to their natural father.' Tl~cy  inherit tlic estate of 
their mother's husband. The growing moral conscious- 
ness of the people is offended by 6hc cnstom, and it  is 
getting obsolete in some parts. T11e custoin of keeping 
2 Te1tn.a is still prernlent in Garhmal. There the lend 
of a sonless person reverted to the R.ajn a'nd not to the 

'See S m ~ w t i  Gkandrika,  Chapter 9, 3, about the right of Kshetraja 
Ron lo inherit thc property of her mothcr's hncband to whom he 
was affiliated. Blayne, Table on p. R1. 

'Ante, p. 95. 
'3 Colebrooke's Diqest.  276, 289, "In  the country of Ori~sa it i s  ~ t i l !  

the prscticc with some people to raise up issue on the wife of B 
brother". 

'Sarvedhikbri, 528. 
'Sar~adhikari. p. 528, foot-note (2). 
'Rjrpal Sing11 1.. Partah SingB, X. R . ,  12. 



a,gnatrs ' It seems that the custom was probably per- 
petuated 10 save the village land from escheat to the Raja. 

MARRIAGE IS SECULAR AND PRIMITIVE 

Marriage among the Iihasas is not a sacrament. No 
religious ceremonies arc necessary for a valid marriagee2 

- 

It is freely dissolvable by mutual consent at any time.3 

A wife also can terminate the marriage subject to the 
payment of marriage  expense^.^ We have noticed the 
similarity between the marriage customs of the Khasas 
and those in the Xangra llills. I n  Pirthi S ingh  (minor) 
v. Bhola and another5 Rattigan, J . ,  observed :-"It 
is well known that Kangra stands apart from the rest of 
the Punjab in the preservation of these primitive organiza- 
tions of the family which successive waves of con- 
quest and intercourse with neighbollring peoples have 
tended to oblitera'te to a large cstcnt in the plains of the 
Punjab proper. . . Indeed, the history of the primitive 
tribes of the Pnnjab merely teaches u s  what we 
find also in the history of Europe down to the Council' 
of Trent (1563 A.D.) that marriage, apart from its 
sacramental character, is a mere civil contract ma,de per 
verba de presenti or per verba de fz~lwro Subsequente 
Cop~lla and requiring no religious or other ceremony 60 
complete it. The Hindus law itself contains a trace of this 
early notion, common to most nations, in the Gadharba 

'"Mountaineer", p. 201; ~ I I ~ P .  p. 112. 
2Ante, p. 123. 
sAnte, p. 152. 
'Ante, pp. 165-138. 
'No. 29 P.R. of 1983 a t  p. 89. See Baudhayane, I. 11, 20, 16, "Some 

recommend the Gandharba rite for all castes, because i t  is based 
on mutual aifcl.tisrl". I t  shows that the secular Gandharba 
marriage was not prohibited a t  one t,ime in the case of the 
Brehrnanc~s. 



form of marriage, whih originally depended merely upon 
the agrement of the cont,racting parties, though in the age 
of Devala nuptial rites were said to be ordained for it  
(Colebrooke's Digest, Bk. V 500). W e  find a survival of 
it ~ l s o  in the law of Sc~t la~nd which recognizes s long 
continued course of open cohabitation of the partics in 
the avowed character of husband and wife as sufficient 
to constitute marriage". W e  noticed the primitive and 
secular character of Kllasa marriage and how far it re- 

,, 1 sembles a "Free Roman marriage . The Gandl~arba 
form of inarriage in Hindu law is probably the survival 
of an ea,rlier secular marriage. 

RAMASAL SON AND JHANTELA 

The marital tie is easily determined among the 
Khasas, and remarriages of widowed and divorced women 
are common. W e  have thus some kinds of sons recogniz- 
ed by the customary law which have long been 
obsolete in Hindu law. Widow ma,rriage and divorce 
were practised in early times by the Hindus.' The 
result was the recognitioil of a "Paunarbhava" son. 
"He whom x woman, either forsa,lten by her lord or a, 
widow, conceived by a second husband whom she took 
by her own desire, is called a 'Paunarbhava' or 'the 

' 9 ,  3 son of a woman twice married . W e  find, however, 
that the Hindus did not favour widow marriage o r  
divorce, and the rights of "the son of a woman twice 
married" were inferior to those of an "Aurasa" son.' 
The Xhasss have no objection to divorce and widow 
.-- 

'Ante, pp. 146-149. 
' A n t e ,  pp. 158-159. 
SSrnrlrti CAnndr ika ,  Chap. S ,  ~ c c t i o n  4 .  I w a .  0. 
'Majne: p. 81. 



marriage. The son by a Dhanti wife thus i1111~1-its 
.equally with an "Asal" son.' 

Divorce raises the problem of the custody and carc 
of infants. We have seen how the Xhasas haw 111et 

this social necessity. The infant (i.e. Jhandela son) 
who follows his rnother is aiiiliated to the second INS- 
band of his mother and inherits equally with his otIher 
sons.= His  affiliation is like that of a Kanina or Sa,hodha 
.son in Hindu law. 

AGNATIC KINSHIP AND EXCLUSION O F  DAUGHTERS FROhi 

SUCOES SION 

The recognitioii of agnatic kinship for successioi! 
(with practically no recognition of cognates) shows the 
patriarchal nature of the Khasa social organization.' 
Daughters and their sons a.re excluded from inheritaucc 
among the Khasas just as they were excluded amsng thc 
Vedic Aryans.' We have seen that a daughter caln take 
her father's estate only when she lives in her father's 
house, and the institution of Gharjawain is analogous to 
the "Specia,l appointment of a daughter."' 

l'he interest of this institution to a student of Hindu 
law lies in its being the means by which daughters a,nd 
their sons came to occupy a place in the list of heirs 
-.- -------- 

'R.L.C., para. 14. 
=Ante, p. 173. . . 
'Mayne, para. 74. 
'Maine, Early Laws and Custom, p .  244, "Where there is ngnation 

there must almost certainly have been paternal power". 
'Ma yne, para. 61 7 ; Sarvadhikari, 271-277. 
'.4nte, pp. 241-213 ; Sarvadl~ikari, 6. 271, "From the. earliest tinlcs 

an exception was made in the case of an appointed d n u g h t ~ r ,  
and her right was almost universally acltnowledged by the ancient 
legieletors of India." 



among a people who recognized only agnatic relationsllip 
for purposes of inheritance, ' 

The writer thinks that the institution of "(+harja- 
wain" originated in an attempt to reconcile the claims 
of a daug.hter with tlie interest of the village aommu~~ity 
in keeping a stranger away.2 Sir Henry Maine's con- 
clusions about ancient societies throw much light on the 
institution. We  are told that in primitive law relation- 
ship is coterminous with patriae-potestas, and a person 
could not be under two distinct patria-potestates at the 
same time.' The existnec of exogamy in a way explains 
the exclusion of daughters. The married daughter 
ceased to be under the power of her father. When she 
went to lire with her husband, her children belonged to 
another stock. But when she stayed with her father, 
the case was different. She remained under his power, 
and so the strict rule of agnatic s~iccesoion could 1 ~ .  
relaxed. " 

AGNATIC SUCCESSIOW 

Agnatic succession in the Khasa customary law is 
an archaic Aryan institution. Relationship through 
females was not recognized for purposes of succession in 
early law, as the whole organization of the family 117ould 
be broken if its property were allomlcd to patss il11-c)ug11 

'See Bhau Nanaji Ut,pat o. Sundra Bai, 11 Elom., H.C.R., -81!) a t  
p. '274, where West, J . ,  sa.ys that, the right of da,ughfers ~9 heir 
in Hindu law grew out of "appointment." Maine. Burl?/ 
Lam and Custom, p. 91; mate, 242-243. 

b 

'~fnte,  p. 240. . . 

"aine, .4ncicnt law, 155. 

'Tupper, Vol. IT, pp. 57, 75. 



females to persons of a different fanlily or tribc. We 
find that collateral relations tllrough felnales did not 
inherit in early Hindu law.' Even under the Mitakslla,ra 
succession is mainly a g n s t i ~ . ~  Five females only are 
recognized as heirs. " 

With the exception of a daughter's son, all cognates 
under tho Mitaltshara ]lave but a remote expectancy, 
which for practical purposes is useless. They cannot 
take so long as any agnate can be ascertained." For our 
purposes it is sufficient to note that strict agnatic suc- 
cession, which we observe among the Ichasas and in the 
Psnjsb, is well established in early Hindu law. 

TFIE KRASA FAMILY LAW AND THE PUNJAB CUSTO&fARY LAW 

This study of the different topics of Khasa Family 
law has brought out its identity with the main features 
of the Pnnjab customary law, and particularly with the 
customary law of some Ja t  tribes and of the dwellers in 
the Kangra hills. The minor variations, too, have been 
n o t i ~ e d . ~  It seems to the writer that this remarkable 
coincidence is not fortuitous. The main purpose of 

6 6 customsrj~ law in each case is to secure the common 
interests of a body of clansmen agnatically related to each 
other in \-illage lands, which provide the subsistence of 

9 96  the group, and must not leave its possession. Bot'h 
---------- 

'Maync, para. 511; Sar~adhtl,ari,  p. 268. Yalna-Valkya first recog- 
nized the Ban(1hus as  heirs. 

*Mayne, para. 512. 
"Mane, para,. ,517, p. 754. 
'Mitsksbara, Chapter [I, section V I ,  1,aLs. 1, "on f ~ i l u r e  of gentileq, 

the cognates are heire" Agnates talte so long as co~~snngr~inity ifl 
accc1rla1nrth!e. Mitakshar:,, Chapter IT, section V,  para. 6. 

'It mav be noticed that custornttry law in the P l~n iah  varies amoflg 
diffcrent t r ~ b c s .  and it cannot he said that a rnle is applicable to 
all person&. The identity is with the main features of cnstonlErY 
law. 

"Tupper, Vol. TI, p. 77. 



represent early Aryan usages and have been free from the 
religious doctrines of Hindu law. In  Hindu law the 
chief attempt is to preserve the joint-family, but in 
Kumaon and in the Punjab customary rulcu operate to- 
wards the preservation of the village community. 
Mr. Tupper says about the Punjab customary law :- 
''Not a single sacerdotal reason would be either given for 
ally rule, or in fact, with one slight exception, influence 
any practice. The whole system would be founded on 
the practical necessities of the case. Save for small 
grants to religious persons or places of the village by way 
of alms, there would never be any motive but a secular 
one. 9 9 1  These remarks equally hold good for the Khasa 
Family law. 

WHERE AND WHY THE T W O  DIFFER 

The striking difference between the Punjab cus- 
tomary law and the Khasa customary law at the pre- 
sent day lies in the powers of alienation that are posses- 
sed by an individua.1 landholder. It probably arises from 
a historical cause. Kumaon came under British rule in 
1815. The science of comparative and historical juris- 
prudence was unknown even among the Western Jurists 
at that time.' Sir Henry Maine called a'ttention to vil- 
lage communities and kindred subjects only in the early 
sixties of the last century. We cannot wonder if collec- 
tive landholding and its legal implications were not 
noticed in the early days of British rule. A hissadar 
was, therefore, considered to be a full owner of his sha,re 

'Tripper, Vol. 11, 76-77. 
'See Vinogradoff, Enc?/clopaedin Britannica-comperative jnriepdence, 

Val. XV, p. 580 (11th edition). Comparative jurisprudence dates 
from the 19th century, and e~pecitrllg from its second half. 
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in the village land. After looking at the purposive charilc- 
ter of the customary law among the clannish Khasas, the 
legal ideas disclosed thereby, and the absence of sale iu 
the past, except in case of extreme necessity, we are 
inclined to say that full ownership was not recognized 
under the customary law. The fact was not appreciated 
in the early days of British rule as the juridical nature 
of village communities was unfamiliar at that time. The 
history of proprietary right has been different in Kumaon 
and in the Punjab, so the rules of customary law regard- 
ing alienation by a landowner have not been equally re- 
cognized in the two places. 

It is unfortunate that the records of nearly all the 
cases decided up to the latter part of Sir Henry Ramsay's 
commissionership were destroyed. ' Valuable material has 
thus been lost. We could perhaps have gathered from 
some of them how the people viewed alienations of land 
in the beginning, and what claims agnates made.2 The 
basic juristic conception that ancestral land should not 
be diverted from agnates explains the suits in the Tehri 
State, in which near agnates challenged gifts of land 
b;y sonless landholders to their daughters. The courts, 
however, upheld the gifts on the ground that Hindu law 
allowed them.' A Gharjawain cannot be kept in the 
Tehri State by a sonless hn'd-owner without the consent 
d all agnates within three degrees.' I t  shows in a way 
-- 

'E.L.T., p. v. 
2Rhasas call pre-emption wiraaat, i.e. a sort of inheritance probably 

indicating the idea that the land should not have been diverted 
from presumptive heirs and that they claim it as such. 

SAnte, p. 246; Raturi, p. 381. 
4Raturi, p. 361. 
'Raturi, p. 360. 



COKCLU SION 328 

the vested na,ture of a reversioner's interest in the ances- 
tra,l land. 

In  the Punjab according to Clark, C. J . ,  the right of 
the reversionary heir, under the customary law, ainou~lts 
to a right in property the enjoyment of which is deferred. 
It is a vested interest in the sense that person in whom 
it inheres has a present fixed right to its future enjoy- 
ment.' Among the agriculturists the person in posses- 
sion of ancestral landed property is not a full owner and 
is not entitled "to defeat the expectations of those wl~o 
are deemed to have a residuary interest and who nrould 
take the property if the owner died witliout disposing 
of it. "' I n  early Hindu law, too, "we do find scattered 
texts which evidence the contin~a~nce of the village sys- 
tem, by showing that the rights of n family in their 
property were limited by the rights of others outside 
the family."' Some texts4 in the Mitakshara appear 
to relate back to the time when the reversioners had 
the right '!to forbid acts ijy which that reversion might 
be affecte'd" .' The text of Usanas that land is "indivis- 

9 6 ible among kinsmen even to the thousa.ndth aegree , 
the text of Vrihaspati that "separated kinsmen, as those 
wlio are unseparated, are equal in respect of immovalbles, 
for one has not power over the whole to make a gift, 
sale or mortgaIgew,' and the text which says that land 
passes by consent of kinsmen8 indicate practices which are 

lSa,dhu Singh e.  Secretary of State for India and others. 18 .P. R . ,  
1908, at p. 118. 

'Guiar a. Sha.m Das. no. 107 P. R. .  1887. 
' ~ i ~ n e ,  pare. 936 ; ' ~ o l l ~ ,  88-89. 

. 

'Mitakshara, Chapter I , i .  30, 31 ; IIitakshara, I, i ~ ,  26. 
'Mayne, per&. 236. 
'Mitakshara. I. iv. 26. 



found in the Pulljab customary law. Vijnanesa.ars7 
however, explains away the texts to harinoilize tlleui prob- 
ably with the law of his day. Mayne says :-"But it is 
more proba,ble that they were once literal statemeilts of 
a law which in his time had ceased to exist". l Mr. Bhat- 
tacharyya points out that ownership of land has passed 
through successive sta'ges among the Hindus as it did 
in other parts of the world; "we have first the absolute 
prohibitions of the sale of immovable property. . . . . . 
we have then the gradual decay of this principle of 
inalienability. . . . . we have also indications of the 
gradual transformations undergone by the proprietary 
right, which was at first vested in the whole village, tlreil 
in the smaller body of Jnatis, then in the still smaller 
body of Dayadas, till ultimately the individual became 
clot,lied with full dominion, inclusive of the right of using 
the subject of proprietary right absolntely at his own 
phasure. 9 7 2  

Mr. Trail1 observed that the people of Kumaon did 
not sell land except under extreme necessity. He thought 
it was due to the extreme attachment of the landholders 
to their e ~ t a t e . ~  It seems to the writer that absence of 
sales otherwise than for necessity was also due to the idea 
that individual ownership was subject to the residuary in- 
terest of the agnates, as we find in the Punjab and in earl? 
Hindu lam.. It may be noted that if sale of land is limited 
to extreme necessity, as was the  case when Mr. Trail 
wrote, tlhen the customary law in Kumaon would be the 
same as the customary law of the agriculturists in the 

'Mayne, p. 318, foot-note (p). See K. K. Bhattacharya, "The Joint 
Hindu Family", pp. 97, 103-105. 

2Bhat,tach:,ryya, p. 105. 
'Bat8ten's Report, p. 33. 
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Punjab.' The hissadar has been recognixad as full 
owner for over e century now in Kumaon as against his 
agnates. They have no power left to challenge aliena- 
tions of ancestral land such as the agriculturists in the 
Punjab possess.' Agnetes, when co-sharers, have merely 
the right to get back the land sold by means of pre- 
emption. The change, however, has been progressive 
in the evolution of property rights. Ma'le descendants 
alone can object to alienations of ancestral land made 
without necessity.' Communal bonds regarding aliena- 
tions have largely vanished, but the family bonds remain. 

CUSTOMARY LAW SUGGESTS ARYAN ORIGIN O F  THE KHABAS 

Sir Herbert Risley says that there exist three tests 
in India for ethnology, i .e. physical characters, linguistic 
characters, and religious and social usages. The Khasas 
have Aryan features5 and use an Aryan language.' This 
study has brought out the remarkable identity between 
the customary law of the Khasas and the customary law of 
the early Indo-Aryans. The conclusioi~ about Khasa 
ethnology is thus supported by a study of their social insti- 
tutions. 

RH.4SA LAW AND HINDU LAW 

Hindu law as known to us deals with a society in 
which village cornmurlities had ceased .to exist for pra,c- 
tical purposes. The lowest unit is the joint-fa'mily.' One 

'R>attigan1s Diges t ,  para. 59. 
'K.L.T., 45. 
'Ante, p. 233. 
'Risley, Th.e people o j  India, p. 6 .  
' d ~ t t e ,  pp. 19-20. 
' A n t e ,  p. 20. 
'Jolly, p. 89. 



of the contributory causes for this disintegra'tion may 
be the contact of two peoples with distinct ethnic 
affinities. I n  the absence of external intergrating forces 
disruption of village corninunities is a likely event where 
the village nrld the clan are not vitally compact. In a 
typical Iillasa village the landholders are all agnates with 
strong clannish feeling, who take their surnames from the 
village of their origin.' The Khasa customary law thus 
meets the social necessities of a group bound by ties of 
agnation and of land, - while "Hindu law is the product of 
a stage of society that has passed beyond the stage of the 
communal village, or of the village held on ancestral 
sl~a~res. It seems to be designed througliout for families 
joint as amongst their members, but fa'mily with family 
in severalty. The bond of the village and the bond* of 

9 ,  2 the clan and tribe 'have disappeared . "The Hindu 
law", says TIIPP~I:, "extravagantly exalts the Bra8hman; 
it gives sacerdotal reasons for secular rnles; it draws the 
prohibited degrees from kinship, it is true, but a'fter 
that from ca,ste, not from clanship; i t  is silent, so far as 
I a m  aware, about pre-emption , the rules preventing 
alienation by members of the undivided family ta'king 
the place of that; it has a mass of learning about acqniwd 
and ancestral property, about associated and dissociated 
brethren: its rnles of partition refer to the family pro- 
perty, not to villa'ge waste or the village arable lands. 
In  the order of heirs the rillage community is not enuille- 
rated. "3 In  the Xllasa Family law marriage, adoption 
and succession n1.r free from the religious doctrines of 
Hindu law. "It is essentiallv", in the words of Tlipper, 

-- -- - 
lPann7, pa,ra. 3.3; p. 31; K.L.T., p. 31. 
'T~npper, Vol. TI, 86. 
'T~lpper, Vol. 11, 87. 
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.' 'unsacerdotal, unsacramental and secular" and "the 
principles of divergence lie in the elevation of a prie~tlx 
class and the obsolescence of tribal and village organiza- 
tion. 9 9 1  

We close our study of Khasa Family law by repeating 
that the Mitakshara and other Hindu law treatises have 
no application to the Khasas. It represents legal ideas 
of family and property rights which are much older than 
the Brahmanised treatises. It is a simpler version of 
Hindu law, earlier in date, and free from the religious 
innovations of the Brahmans. Rlessrs. Roe and Ratlti- 
ga.n have said of Hindu agriculturists in the Punjal) that 
"If he has ever heard of the 'Dharma-Sastra' at all, 
which is very improbable, he ha,s only done so as a 
Spanish peasa'nt may have heard of the Bible; he knows 
nothing of its contents and principles, nor could the 

9 '  2 Brahman himself enlighten him . The Khasa is 
equally ignorant of them. 

The inapplicability of Hindu law to the I<ha,sas can- 
not be too strongly ernpha~ized.~ It is recognized that 
the law of the Brahmans has not displalced the customary 
law of the masses in many parts of India.' Perhaps 
the Hindu sages themselves had no illusions on the sub- 
ject that their doctrines had not pr~.me:ltrd or could not 
permeate all1 the strata of Hindu society; hence t,lle dic- 
tum ' 'in~memoria~l v usage is transcendent lam' ' . I t  may 

'Tupper, Vol. 11, 87. 
'Roe and Rattigan, p. 11; cf. the remarks of Mr. Wyntlllanl in 

Fateh Singh v .  Gebar Singh (K.R.,  47) at p. 61, "The perfion8 
are residents of Northern Garhwal and probably hal-e never hrard 
of t,he Mitakshara law". 

" n t e ,  pp. 42-43.' 
4Mayne, pars. 2. 
'?t lnlra,  T, paraq. 10s-110: Tnjnn-T'nlliyn, I, 312. 
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be said that the customary law of the Indo-Aryans is 
moulded from time to time under the guidance of the 
different sages, and that the Dharma-Sastras probably 
represent party the living customary law and partly 
the ideals of a particular law giver1. To the student of 
the evolution of Hindu law the IChasa customary law 
is an important link in the process of growth. The 
Mitakshara or other Hindu codes resemble it because of 
their probable common origin. Khasa law is as old as 
or older than the "Divinely inspired" law, which failed 
to displace it in the hills. We may say that the Khasa 
Family law is not a mangled version of Brahmanic law, 
but that it substantially represents the rough hewn 
figure which the Hindu sages by their skilful chiselling 
and religious polish have presented to the world a's the 
elegant present-day Rrahmanised law. 

]See Maine, Ancient l a m ,  p. 15. 



APPENDIX A 

NOTE.-A~~ questions relate to Ehasas (i.e. Khas-Brahmans or 
Khas-hjputs, except where otherwise specified) 

ADOPTION 

1. Can a widow adopt at  her own pleasure? 

2. Can she do so with the consent of reversioners? If so, 
is the consent of the irumedia,te reversioners only or that of 
the entire body of adult reversioners needed? 

3. Can a widow adopt in pursuance of the collsent of 
her husband given before death? 

4. Is such cossent ever sought or considel-ed eff'ective? 

5 .  Should the adoptee be an a.gnate necessarily or pre- 
ferably ? 

6. I s  there any instance known where any person other 
than an agnate was adopted? 

7. Can a Khasiya-Rajput adopt a Xhas-Brahman boy or 
vice versa? 

8 .  Must the adoptee at  least belong to the clan or tribe? 

9. I s  a daughter's son or sister's son adopted among 
IIhasiyas or Doms or the high castes? 

10. I s  the biradari (brotherhood) collected and feasted 
more or less at  the time of adoption? 

11. Does the adopter declare his intention to adopt to 
the biradari? 

*12. When three were no adoptioll deeds in tbe past, 
mere 10 and 11, i.e. declaration of intention and presentation 
of the adopted child to the biradari, deemcd necessary? If 
not, how was an adoption made, and what ceremonies or act8 
were essential for a valid adoption? 

13. I s  the adoptee ordi~a'rily an adult male? 
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14. I s  the adoption of mere boys very rare, if riot non- 
existent, among Khasiya agriculturists ? 

15. Can an adoption be made among Wasiyas by (1) 
lunatic, (2) minor, (3) impotent person, (4) leper, (5) a, son 
in the lifetime of his father with or without the latterbe 
consent ? 

"16. Must a Jllail adopt a child who is one depee below 
him in the agnatic group, (a) can he adopt his brother or 
cousin, (b)  can he adopt his father's brother or cousins or 
any person higher up in the pedigree table? 

"17. Can s inan adopt a person oldel* than i~inlself? 

1 8 .  Must there be any difference in age between the 
adopter and the adopted; if so, what is the minimum limit? 

19. Does the adopted son succeecl to Khaikari right in 
lcn tcha or pzr cca Khaikari villages ? 

0 .  Does the acloptecl so11 lose liis rights of inl~eritance 
to his natural mother as  regards her stridhan? 

"21. How far the J<hasiis observe the Sastric injuilctions 
that "a person whose mother could not have been married 
by the adoptive father cannot be adopted as a son" ? Please 
note particzilrrrly : A's  mother's sister's daughter is married 
to his uncle's son and has a son B. Can A adopt his nephew 
and Bgnate B ? 

22. Does a validly adopted son rank a s  a natural son 
and succeed tlo collaterals too? 

23. Can a boy be adopt(ed witl~out the consent of his 
natural fatlher, or must the father 11811cl over the boy form- 
ally ? 

24. Can a widow give her son in adoption? If not, can 

she (lo so with the consent of near agi~ates of tIlle boy? 

*I. Could a Gharjawain and such d a u ~ h t e ~ .  or their sons 
inherit in the past or the early di~ys of i l.111e withont 
any formal deed of gift ? 
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*2. Wall the consent of tile agnatea or village commllnity 
needed in the past for keeping a Gharjawain by a man ? 

3. Can the reversioners object to the succession of a 
Gharjawain when he got possession of immovable property 
from his father-in-law in the latter's lifetime without any 
formal deed of gift? Could they do so in the past? 

4. When there are no male descenda,nts of a Gharja- 
wain, then does the property revert to the heirs of his father- 
in-law ? 

5 . .  Can a Gharjawain who got land by gift or successio~l 
make an adoption and thus defea,t the right of the donor's 
reversioners ? 

6. Can a Gharjawain keep a Gharjawain himself and 
male a gift of property to him? 

7. When the second Gharjawain's male line becon ~ e s  
extinct, does the property revert to the heirs of the original 
donor ? 

"8. If a son is born to the fa,ther-in-la'w after :I, Cr11il1.- 
jawa.in is kept or gift made to him, what a're the rightls of 
the a,fter-born son in the property? 

1. Do women possess anv sepa,rate property of tll~lir 
own in Kumaon? 

2. Have there been any cases in which the devolut,ion 
of a woman's exclusive property wass before the courts, a i d  
were any rules laid down in them? If so, what? 

3. Are the ornaments, etc., of a woman reckoned the 
property of her husband or her separate property to do as she 
likes with them without any control of the husband? 

4 .  In case any separate property is held hj- a wornan 
please describe the order of its devolution, noting part8icularly : 
(a) I s  a daughter preferred, excluded or reckoned as a son? 
( b )  Is there any distinction between a married or unmarried 
daughter? (c) I n  case of a deceased dangl~t~er do her children 
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t,ske her share? (d) Do sisters s l~a~re with the brothers l ( e )  
Preferential rights of husband, father, mother or their 
agnates. (f) Rights of illegitimate children, do they take 
equally with legitimate ones? ( g )  Does the Dknnt inherit her 
separate estate ? 

*I. Enllmerate the relatives with wllolll marriap is un- 
la'wful. 

2. (a)  Can a man marry the daughter of any agnate? If 
so, what amre the prohibited degrees ? 

(b)  Do the Khasas have a gotrn? If so, is it the same for 
all members of the tribe? 

(c) Can a man marry within the gotra? 
'3. How far. are tjhe daughters of n~other's father's 

agnates avoided ? 

4. Doms (a) What relations Itre prohibited in marri- 
i~ge? or ( b )  how far are the dar~ghters of one's agnates 

or mother's father's agnates avoided 3 

* 5 .  Do the restrictions of agnatic and cognatic relation- 
ship which apply in the case of marriage apply to the choice 
of a Dhanti wife too, i.e. can a man keep as a lawful Dhanti 
wife, whose sons are reckoned as legitimate sons, a woman 
whom he could not marry? 

6. Can Khas-Rajput marry a I<has-Brahman and a 
Khas-Brahman marry a Khas-Rajputani? I s  the rule the 
same for D hanti marriages ? 

7. Are marriages in one's own village or that of the 
mot'her's parents preferred or avoided by Khasas or Dams? 

8. I n  castes in which remarriage of widows is allowed 
by custom, what is the particular ceremony or act which 
makes the transaction complete? (a)  What differentiates a 
Dhanti from a mere concubine? ( b )  Is mere conseilt to  
cohabit with each other (without any public act to show that 
the cohabitation is as husband or wife) snfficient? 
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9. 1 6  there ally public declaration or act when the elder 
blqother's widow goes to live with her brother-in-law? 

, 10. Should the widow wait for any period after t h e  
death of her husband before she remarries? 

11. I s  there a pre~umpt~ion that a woinail is a Dllanti 
from mere cohabitation ? 

* l a .  Do the younger brothers consider their marria,ge 
with the elder brother's widow a right or a duty? Do elder 
brothers, too, regard it their .right to marry younger brother's 
widow ? 

"13. Ctzn a man take a lawful Dhanti ainollg Kliasas or 
Doms any of the following women : -(l) step-mother ; (2) mo- 
ther-in-law; (3) maternal or paternal uncle's wife or widow; (4) 
sister's son's wife or widow; (5) a step-mother's daughter by 
a person other than his father; is there any difference when 
the daughter came to his father's house with the step-mother ; 
(6) daughter-in-law; (7) brother's son's wife or widow; (8)  
younger brother's wife or widow? 

14. I s  bride-price mostly taken by the father or guar- 
dians of the girl ? 

15. Irrespective of what the courts say or do- 

(a) Does custom or public opinion demand that a man 
who marries a woman without the consent of 
the father or his heirs should pay a fair bride- 
price for her to them? 

( b )  When a man died indebted with no assets leaving 
s widow for whom he paid bride-price, did 
cllstom require tha,t the man who takes the 
widow as Dhanti should pay a fair sum for her 
to the creditor ? 

(c) TVhen a boy dies after a girl has been betrothed to 
him and her father has received the bride-price, 
does custom require that she should be married 
t,o some one else in the family? 
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111 case of refusal, is t,he father made liable for corn- 
pensation or at  least for the refund of the money 
received ? 

16. I s  rice cooked by a lawful Dl~arzti wife eaten by 
-the biradari? 

17. I s  the wife sometimes given by gift to Brahma,ns on 
occitsions like solar eclipse at  Bageswar and then a.t once paid 
for in cash and received back? 

18. Who are entitled to  give a minor girl in marria,ge 
or to marry a minor boy? 

19. How does marriage by an unauthorized person affect 
the transaction? 

"I. I s  the wife entitled to leave her husband at her plea- 
sure if she is dissatisfied, subject to the payment of marriage 
expenses to the deserted husband by any person who takes 
her a's Dhanti? 

2. Can a Dhanti leave her husband at her pleasure 011 
like condition ? 

3. Can a woman always leave her husband witlh his 
consent and take another husband? 

4. How far do (1) leprosy, (2) impotency, (3) excom- 
moiiication from caste, (4) apostacy justify a wife or D h a d  
in leaving her husband without his consent and take anothel. 
hnsband ? 

5 .  Is the second husband liable for marriage expenses 
to t1he first one in any case contemplated in (4)? 

6. I n  cases mentioned in no. (4) above if the wife or 
Dhanti does not remarry, can she make the husband liable 
for ma?intenance and refuse him her society amd services? 

7 .  Are ladawas of wives executed on payment of marri- 
age expenses by the second husband? 



8. Are not cases of seduction under section 498, I.P.C., 
pretty often compromised? Do they end mo~t ly  in ladawaa 
(deeds of release) ? 

9. I s  exchange ~f wives practised by some people with 
the consent of wives, and are the issues of exchanged wives 
deemed legitimate for succession? 

10. Are civil suits for restitution of conjugal righte 
brought? Have they ever succeeded against the wishes of 
the woman? Were such claims even decreed by courts, or 
did they end in compromise? 

11. Can a husband leave his wife or D l ~ a n t i  at hie 
pleasure and against her wish without beingf liable for main- 
tenance in case she is not unchaste? 

12. A man deserts his wife and goes away. She 
marries soon after. I s  there any objection under the custom? 
Can the first husband claim back the wife or bride-price? 

13. I s  a wife bound by custom to wait for a husband 
who had not been heard of? If so, for what time? 

14. If a wife commits adultery with her younger bro- 
ther-in-law, does she lose her right to maintenance, and does 
it entitle the husband to turn her out? 

15. Has the wife expelled for unchastity any claim for 
maintenance ? 

16. Has the deserted husband ever sued successfully 
for the refund of his marriage expenses? 

WIDOW'S ESTATE. 

1. Does a widow (including a Dhanti) take a life estate 
in her husband's property in the absence of her sons? 

*2 .  IS the widow entitled only to the esta'te nrhich had 
vested in her husband or even the estate which would have 
vested in him if he were alive at the time inherita.nce opens ? 

P R O ~ L E J ~  1 . A  owns an ailcestral estate. He has three 
sons, B, C ,  D, all living jointly. B dies leaving a widow. 
$0 the widow entitled to ally interest in the property after A's 
'death? I s  she entitled tlo maintenance? If so, to what extent? 
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PROBLEM 2.-A dies leaving two first cousii~s and a 
widow of a third first consin. Does the widow get a share ia 
A 's est,ate ? 

3. I s  widow's right to inherit in lieu of maintenance? 
4. I s  widow entitled to alienate her husband's estate? 

If so, on what grounds? 

5 .  What is "necessity" within 'the meaning of ICumaon 
custom ? 

6. Does a woman who came in possession of her son's 
ancestral estate on his death forfeit the same by her re- 
marriage ? 

"7. Does a woman who has remarried at all inherit the 
ancestral land of her son on his death? 

8. E.ga., A dies leaving a widow B and a son C by her. 
C inherits the estate. B remarries. When C dies without 
any nearer heirs than B,  then does she inherit the land 
which belonged to A originally, or will it go to distant heirs? 

9. I n  case the answer to 7 and 8 be against the woman, 
is the rule different for movables or the self-acquired propert'y 
of the son? 

10. Does a widow forfeit her estate even when she takes 
her husband's brother as husband, a ~ i d  can she inherit as 
D hanti of her brother-in-law ? 

I s  there any difference- 

(a) When she leaves her husband's honse and goes to 
her brother-in-law's house? 

( b )  When she continues to live in her deceased bus- 
band's house, is the child born of such connec- 
tion deemed the child of the deceased husband 
and not of the younger brother? 

11. Can a widow claim partition against other joint 
hissadara or co-parceners of her husband? 

12. What is the effect of unchastity on a widow's estate? 
Is therr any difference between (1) secret and occasional un- 
chastity. (2) open and general unchast'ity 3 
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13. Has the Dkunti wife a right to maintenance against 
her husband or his estat'e? 

*14. Bearing in 'mind that the general rule is about the 
succession of male agna ta  and the right of widow is most 
probably in lieu of maintenance, please find out if the mother 
takes as such or as the widow of the father. 

NOTE.-It will be profitable to find out if a step-mother succeeds or 
not to the ancestral lund, and doee ehe do eo jointly with the m t n d  
mot her ? 

'15. Do the grounds on which a widow forfeits her estate 
entail forfeiture in the case of a wornail who succeed-; as 
mother or step-mother of a person? 

1. Is a Tekwa kept by a sonless widow only; can a 
widow who has sons keep a Tekwa too? 

2. Are the sons by the Tekwa affiliated to the deceased 
husband, and do they inherit the latter's property equaIly 
with their uterine brothers, i.e. the other sons of the de- 
ceased ? 

a 3. When an enceinte woman marries another man, is 
the child born reckoned as a. legitimate child of the second 
husband ? 

4. When a wife or widow goes to another man as Dhanti 
with unweaned or weaned child, is such child considered as 
the legitimate child of the second husband? What is the 
maximum age limit for such a.ffiliation? I n  case no afSlia- 
tion takes place by custom, does such son inherit to his 
own father? 

* 5 .  I s  representation fully observed in lineal succession ? 
Do all the male descendants, however remote, take per stirpes 
or is representation confined to great-grandsons only? 

'6. Is representation observed similarly in collateral suc- 
cession too? Does a person always take the share his an- 
cestor would have taken if he Elad survived the propositua , 
or does the rule of nearer excluding the more remote apply? 
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7. Please note the order in which the following relatione 
would succeed to ancestral land or to self-acquired property 
if there be a distinction between the two :-(1) Father, (2) Bro- 
thers [(i) full, (ii) consanguine, and (iii) uterine], (3) 
Brother's son or grandson, (4) Mother, (5) Step-mother, (6) 
Uncle, (7) Uncle's son or grandson, (8) Grandmother, (9) 
Step-grandmother. Note particularly if a step-mother can 
even be an heir under the custom; would distant agnates ex- 
clude her when the property is ancestral and immovable? 
I s  the rule the same for movable or self-acquired? 

8. Are a11 the agnates 5 or 6 degrees removed entitled 
to succeed, or does agnatic relationship for purposes of suc- 
cessicn extend to the descendants of a common great-grand- 
father and after that to panch hissadars? 

9. What is the limit of agnation for collateral succes- 
pion? Taking the analogy of Hindu law, is it confined to 3, 
7 or 14 degrees or ascertainable descent from a common ances- 
tor ? 

10. I s  Sautia Bant ever- alleged or noticed in a cla,ss in 
which therc is no custom of Levirate (i.e. taking a brother's 
widow a.s wife) 3 

11. How is agnatic relationship counted? Who are 
agnates up to third degree? Do they mean all the desaend- 
ants of a common great-grandfather ? 

12. W l ~ a t  are the rights of an unmarried orphan daughter 
to  inherit her father's estate? I s  she entitled to retain the 
estate till married in lieu of maintenance? 

13. I s  there any custom in any villa,ge which shows any 
partiality to the youngest child like Jethon to the eldest in 
the distribution of the land or homestead? 

"14. Do all ngnates or even the panch hissadars erclude 
'daughter or her son? I s  there any distinction about the 

heritable rights of the daughter or of her son over (a) immov- 
able or ancestral property, ( b )  movable or self-acquired pro- 
perty of the c?eceased? 



*15. If all agnates do not exclude the daughter, what is 
the limit of those wlio exclude? Are daughters excluded 
among the high caste Brahmans and Rajputs? 

16. Has tlie son by a lawful Dlianti t l ~ e  salrle right,s of 
collateral successioii as the son by married woman? Explain 
the difference, if any. 

1 .  Do aposta,cy, excommunication from caste or adoption 
of a religious order exclude from inheritance? 

2. Did apostacy and excommuilication disqualify from 
inheritance in the past or entail forfeiture of a vested estate, 
and do they do so now? 

3. I s  a leper disqualified as an heir, or does leprosy en- 
tail forfeiture of a vested est'ate? 

4.  Has a leper only life estate and no power of alienation? 

5.  Are pangus (limbless) and congenital idiots excluded 
by custom from inheritance? 

1. Can you say if before the British rule a landholder 
could transfer the land in a village aga8inst the wishes of the 
village community? 

2. Have you c,ome across any sale-deeds executed. before 
1815 ? 

3. Are such deeds in the form of a mort'gage? 

4. I s  there not a sentiment aga.inst alienamtion of ancestral 
land among t,he people even at the present day? 

5. If the village c~rnmunit~y or agnates coi~t~rolled t,he 
power of alienation, ylas not a relaxat#ion made in case of 
small gifts of land for pious purposes or of real necessity? 

6. Was an exception also ma,de in cafie of a Charjamamin? 

7. I s  delivery of possession considered necessary tp 
complete the gift ? 



8. Does local custom recognize dollniio mortis causa? 

*9. Sautia Bant being excepted, is the father entitled to 
make a,n unfair division of property among his sons inter vivos 
or by will? Is  there any distinction between nlovable or im- 
movable, ancestral or self-acquired ? 

10. Do excommunication, apostacy , adoption or religious 
order, leprosy affect the father's rights over ancestral or self- 
acquired property ? 

*11. Can a father among Khasas or the high castes alien- 
ate ancestral land for immoral or gaming debts? 

*12. Can a father make a gift of ancestral land to a, 
prostitute or his n~istress to the detriment of the sons? 

13. Can a father imke a gift of entire ancestral land for 
religious or pious purposes? 

14. How should three degrees in pre-emption cases be 
counted? Do they include all the descendants of a common 
great-grandfather, i .e . the group which forms the co-parcen- 
ary of Hindu law? 

15. Can a men marry or take as Dhanti simultaneously 
or afterwards his wife's sistler? 
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W * 
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NOTES.-1. Columns 1, 2, 3 are from Table I, pages 2 and 3. 
2. Columns 4 and 5 are from Table VII, page 82. Report on Census of India, 1921. Volnme 
3. Columns 8 and 9 are from Table XIII, pages 201 and 210. XVI, Part 11, Imperial Tablep. 
4. Columns 6 and 7 are from snbsidiary Table 111 of XVI,  Part 1, page 173. Census Report, 1911. 
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TABLE IV. 
- .  

Popul,~t icn of the hill-depressed cbtmesee according t b  ('en P W  

Report, 1921, Volzlms XVI, Part 11, page 288. 

. mdnumerated i : ~  other districts of the province. 

NoTE.--T~c Census Superintendeut has fouud out 32 occupntionnl 
sub-castes hrnong t'leee people who form seven distinct groups, among 
some of whom inter-marriage takes place. There is also su eighth group 
of ul~speoificd Scpressed classes. Tbe commuility shown in Table XI11 
as EIill de~resscd clnsses is better Iraowxi to the  world qa(; the '' r > ~ m  " 
community, V o l u n o  XVI, Por t  1: Appendix C, p9ge 21. 

District. 
- -  

. - - - - - - - - - 

. . Chakrata tahsll - . . - - .  

Nainl Tai .. . . . . 
. - .-- 

Rlalez. 

6,932 

18,845 

-Pem~les .  

-- -. 

5,584 

14,125 

53,614 

39,562 

26,594 

---- 
136,479 

*35 

Almorn .. . . 55,045 .i 
Garhwal .. . . i 37,773 

Tehri Stlrtr - .. . . - 

Total " 

\ 

- 27,731 

- --,- 

( 146,325 

i #33 
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APPEN 1)IX R-(conclded.)  

TABLE V(a). 

Showing malee and fentales in Chakrata taheil. 

List prepared from- 
(1) Cenrus of India,  18C.1, Volume 1YV I,  I'art I ,  Provincial Table VI, 

Census year. 

Males . . . . 

Females . . 

- - - - - - - - - - - - 

Males . . . . 

Femalee .. . . 

pages a-3. 
('2) Census of Zlzdia, 1901, Vdume SVI  D, Part 111, Provicciel Table 

I, pagee a-8. 
(3) Census of India, 1911, Volume XV, Part 11, Prmincial Table I, 

1881. 

25,400 

19,717 

1891. 

28,433 

2a,ri62 

. - 
page 782. 

(4) Cenrus of India, 1921, Volume XVI, Pert 11, Proviuoial Table 
page 448. 

4 

Iuore,rbe + or Decrease - in males OK females 
duril~g consus yearr- 

I 

1901. 

28,349 

22,75a 

1881-1W1. 

+ 3,033 

+ ~ 4 5  

1911. 

30,518 

2 4 , ~  

19al. 

31,567 

24,036 

1911-1941. 

- 

+ 1,049 

- a38 

1 3 1 1 1  

- 83 

+ 490 

i901-1911. 

-- 

+ a,169 

+ 1,541 
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INDEX 

ADOPTION- 
Is secular. 251.952. 
Adoption really a n  appointment 3 

an heir. 252. 
Confined to male agnates. 251, 

255-258. 
I n  Nepal and Punjab also. 258. 
Nearest agnate may not be ap- 

pointed. 252. 
Exceptions to appointmellt of 

agnates. 259. 
Who may appoint. 252. 
Who may not appoint. 25% 
Husband's aut,hority not effective 

for widow. 253. 
Who may give i n  adoption. 954. 
Who may be appointed. 254. 
No restrict,ions of age. 259. 
Other restrictions of Hindu law 

not observed. 260. 
Ascendant is not appointed. 260. 
Doctrine of constructive inceet doca 

not apply. 261-265. 
No religious ceremonies needed. 

266. 
Int,ention and publicat,ion neces- 

sary. 267-268. 
Mere deed without some act not 

effective. 270. 
Adoption deeds not essential, but 

have probative value. 269-271. 
I n  Tehri permission of Raja was 

necessary. 267. 
Appointed heir succeeds to appoint- 

er. 274, 290. 
No right of collat,eral succession. 

271-272, 274. 
Does not lose right in natural 

family. 272. 
Shares equally with an  after-born 

son. 274. 
Gets Jethon and even succeeds t,o 

Padhan-chari and Thokadari. 
274. 

Analogons to "Eritrima" a,dopti 111. 
275-276. 

Females do not appoint. 276. 
AGNATES- 

See Succession. 

ALIENATION- 
Originally controlled by village 

community. 197, 206. 
Or the Raja. 203. 
Land belong6 to family nil.1 not 

to father. 232, 235. 
Father cannot sell. 213. 
Raja in  some places regarded as 

absolute oiirner of all land. 
198. 

l'rior to Britlsh rule land O I C I ; I I -  

arily inalienable. 200, 201 805. 
Reasons for inalienab~litg. 'LOO- 

201. 
Transfer in case of pre~slng neces- 

sity was known in Kum~on.  
200, 203-204, 322, 384. 

But not in Garhwal. 204. 
I n  Kangra and Karuaon absoiute 

proprietorship created by Brit irh 
rule. 202. 

Restricted ownership recog!lieed 
among the Khasae. 205. 

I n  Nepal sales allowed in pxcep- 
tional cases. 202. 

Land inalienable in early Hindu 
law. 208. 

Sale of land in garb of gift 31- 
lowed by the Mitakshora. 237. 

Ownership of Kllasa sons in family 
land is limited. 208-209. 

Sons cannot claim pai t~t ion 
against father. 209-213. 

Family propert! not liable for 
son's debt. 209-211. 

Son cannot alienate any part cf 
the propert,y. 209, 226-287. 

Paternal power absolute among 
the Ehasas in ],re-Britiah a s p .  
210. 

Why a son cannot claim pnr. 
tition. 210, 212. 

Development of the right of par- 
tition in Hindu law. 213-213. 

The right of sons in family Pro- 
perty prior to Mitakshara. 213- - - -  
215. 

I n  t,he Punjab son cannot demand 
partit,ion. 915. 



~LIENAT1ON-(concluded.) 
Position of son in Roman law. 

215-al8. 
Slti heredes were in a sense owners 

in father's lifetime. 217. 
Yositioil of sons analogous to that 

in pre-Mitakshare days. 918- 
220. 

Why in Mitakshare co-ownership 
emphasized and right of parti- 
tion conceded. 218-220. 

Father's position not a8 in Daya- 
bhaga. 221-2549, 235. 

Public sales of land unknown to 
Hindus ancl the Khasas. 222. 

Hindus relied on religious sanc- 
tions for recovery of debts. 223. 

Attachlnent and public sale crea- 
tions of British legislation. 
223. 

Debtor wa,s reduced t80 slavery. 
224. 

Or creditor set tllrarna. 22-1. 
Son has dormant rights; his share 

not attachable. 226. 
Father's power over movables ab- 

solute. 227. 
Family property can be sold for 

father's just debts, but not for 
immoral debts. 228-230. 

Self-acquired land can be trane- 
ferred. 230. 

Wills not known, but now testa- 
mentary dispositions allowed. 
231, 270. 

In Tehri State sale or mortgage 
of land not allowed, but pious 
gift and exchange allowed. 230. 

No difit,inction for sale or mort- 
gage betweell ancestral or self- 
acquired land in Tehri State. 
230. 

Shilinii hissadar can sell now. 191. 
Sale can be pre-empted. 192. 
Father's limit8ed right of gift. 

334. 
Widow can slienate for necessity. 

301. 
See Gift. 

ANCESTRAL PROVERTY- 
See Alienat.ion. 

APOSTACY- 
Good ground for divorce. 162. 

APPOINTED DAIJGHTRR- 
See Gharjamain. 

AVUhTCTJT~ATE- 
Ttu extent.. 74. 

ASURA- 
For111 of ~narriage. 117. 

ASAL (soh:)- 
See SOU. 

HHOTTYAS- 
Mor~goliall feat.ures and mixed 

blood. 7. 
BRIDE 1'HICE- 

Oe~lerally paid. 111. 
I'ayrnent creates rights. 108. 
Second husband liable. 135. 
For Dlianti. 141. 
For widow. 114, 137-138. 
For grown up daughter. 113, 138. 
Right of husband's creditor. 114. 
Kon-payment does not invalidate 

inarriage. 138. 
CRARITY- 

See Gift. 
CHASTITY- 

Necessary for maintenance. 506- 
307. 

Not essential for inheritance. 300. 
Ullchastity does not divest estate. 

300. 
CHILD- 

Father wa.s absolute lord. 188, 
210. 

Could be cast off. 188. 
Could be sold into slavery. 188. 

CHUNDAVAND- 
Same as Sautia Bant. 64. 

CTJSTOMARY LAW- 
I ts  nature. 52-55. 63-64. 
Based on traditions nnd usages. - 

53, 177. 
Preserved owing to existence of 

panchayats. $3-35. 
Tn Hindu law overrides written 

law as  amongst thr  roman^. 
54. 

DA STUR-UL-AMAL- 
Record of rights. 80, 190, 980. 

DAUGHTER AND H E R  SON- 
Excluded from inheritance among 

Khasas. 3, 206, 238, 293, 318. 
Excluded among polpndrouu 

Khasas. 980. 
Tn Tellri State. 279. 
Tn Icangra hills. 996. 
I n  earlv Hincln lam. 112. 
I n  Xepal. 236. 
See Gharjawain. 

DAYARHAGA- 
Rhe~a  l ax  diflcrc.nt 187. 9 . 2 6  

292. 



DHAC.1 BOLI- 
1'rivat.e transfer by sbeolute eale. 

201). 
DHARAMPUTRA- 

Set  Adoption. 
DIiAxrI'I- 

R e ~ ~ ~ a r r i e d  \\ ohlan. 129. 
Wornan who keeps Tekwa is not 

Dhanti. 95-97, 145. 
AIarriage ~orfcct ly valid. 123, 

140. 161. 
Marriage restrictions applicable. 

1.34. 
Lower status till bride-price paid. 

136. 
ltigllt of divorce. 152. 
Her sons inherit. 169. 
Entitled to inherit. 140. 302. 

VORCE--(conelzuled.) 
Sentiment against it in Kenyadan 

marriage. 118. 
Husband's right to bride-price 

effected when he divorwc.n 11:s 
wife. 164. 

In Tehri fitate hiigband han no 
right to divorce his wile. 164. 

Among the h'emars in Nepal aud 
in Burma. 153 (footnote 1). 

DOMS- 
1'robabl.v descendants of the Vedic 

Desyus. 11. 
Found with the Khasas. 11. 
Aborigines whom I<hasas uubt111e.d. 

11-12. 
Their popula,tion, Appcndi~  B. 

Takes jointly with co-widbw. SO2. 
Entitled to maintenance. 140, 306. 
See Jhantela. 

DIVORCE- 
Marriage dibbolvable by mutual 

consent. 152, 153-156. 
Tf7ife can repudiate marriage 

against husband's wish. 162, 
316. 

I'robable reason for it. 157-158. 
Bride-price to former husband 

must be paid. 154, 156. 
Polyandrous Khesas have the 

same cnslorn. 155. 
Remarriage of women in Hindu 

Ianr. 158. 
Fl?a<n 1nai.riage as easily dls- 

qolvablc as a "free" Roman 

EARLY HINDU LAIV- 
Sale of land unknown. 207. 
Gifte later on con~n~enced. 207. 
Father could not make iinfair 

division. 213. 
Sons could not denlaud partition. 

21 3. I Position of eons cnmpared a i t h  
that in early Roman law. 9 . ~ 6  
-218. 

Why co-ownership of ~ o n s  cm- 
phasieed in the Mitaksllare. 
2 1 8 2 2 0 .  

Pitblic salea of land for debts un- 
known. 222-223. 

Religious sanctions determined re- 
covery of debts. 223. 

Debtor could be reduced to slavery. 
nlarriage. 1.59. 224. 

Pal t  aud Natra marriage in  Bom- I Adopted son ha.d no right of 4- 
bay. 160. lateral succession. 273. 

Ho:nbay court6 do not allow di- Eldeqt brother got ~pecial portion. 
~ o r c e  without consent of the 281. 
husband. 161. Daughter end her son excluded 

But  such divorce allowed . n  from inheritance. 242, 318. 
Ku w o n .  162. : Wife heritable property. 115. 

I 
Canselcss repndiation disfavoured ; mrife excluded from inheritance. 

a t  present. 16.2. 115. 
Right in certain contingencies re- I Existenw of polyandry. 88. 

cognized. 162. Divorca recognized. 158. 
Remarriage of women reco,onized- Husband can divorce a t  his plea- , 

sure. 163. 158. 
I paternity based on p a f r i o - p o t r d a ~ .  But  remains liable for mainten- ' 

ance. 164. I 182-183. 
Divorce in  marriage by exchange I EXCLUSION FROM TNHERIT- 

of wives. 165. I ANCE- 
Determined by State regulations , Brahmanical rules not applicable- 

in the Tebri State. 166-167. ( 998. . 
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son. 2i0 .  " 

I n  Tehri survivorship exists bet- 
ween them. 249. 

I n  Kumaon a sonless person ca,n 
keep Gharjawain. 246. 

Cannot be kept by a widow with- 
out consent of reversionera. 
249. 

Consent of a g n a t e ~  required in  the 
Tehri Rt8t.e. 246. ' 

FATHER- 
Absolute owner of children. i88, 

210. 
Cannot sell land. 215. 
Cannot make unfair division. 233. 
See Alienation. 

E'RAUD- 
Vitiates marriage. 140. 

GANDHARBA- 
Probably a survival of secular mar- 

riage. 317 
GAON SANJAIT- 

Village common land. 196. 
GHARJAWAIN- 

I s  resident son-in-law. 236. 
Why the institution grew op. 

238-240. 
Sons of daughter who remains 

with her father inherit. 236- 
238, 290. 

Continued residence with father- 
in-law essential. 240-241. 

Daughter who goes to her hus- 
band's house does not succeecl. 
241. 

Analogous to "special appoint- 
ment" of a daughter. 241- 
243, 319. 

Growth of daughter's right of snc- 
cession. 238-240, 318. 

No deed of gift essential. 243. 
But a deed has evidentiary valne. 

244. 
Reversion to father's agnates. 

244. 
His  collsterels do not acquire aQy 

right. 244. 
Similar to Sarvasvadhanam mar- 

riage. 245. 
Acquires a life interest. 247. 
Takes father-in-law's property as 

protector and manager. 245. 
No right of col later~l  successio~~. 

248. 
Does not lose paternal inheritance. 

248. 
Shares eauallv with a n  after-born 

Not an  instance of father's power 
of unfair division. 234. 

JHANTELA- 
I s  the infan4t ~ ~ h o  follows the 

mother to her second husband's 
house. 2, 168. 

Tc: regarded a s  a lawful son. 2, 
168. 

Approximatee a Sahodhs and 
Ranina son in  Hindn law. 182. 

GHARJAWAIN--(concluded.) 
A gift to the daughter allowed. 

246. 
H i s  position different from a 

donee son-in-law. 247. 
GIFT- 

Father  can lnalie small gifts of 
land for pious purposes. 234. 

Such right allowed in Tehri State. 
230. 

Father  has absolute power to make 
gift of movable property. 1\47. 

To daughter or Gllarjawain. 246. 
To daughter's or sister's son. 

258. 
H A L F  BLOOD- 

No distinction with full blood. 294. 
Except in  Sautia Bant. 295. 

HIMALAYAN DISTRICT- 
Defined. 4. 
Area and population. 4-5. 
Hindu population. 7. 
Immigrants Brahmans. 8-9. 
Dome and Xhasas main popula- 

tion. 11. 
' Historical sketch. 27-31. 

Katyuri dynasty. 28-29. 
Chand dynasty. 30. 
Gurliha doinination. 30. 

HUSBAND- 
See Marriage. 

IMMOVABLE PROPERTY- 
Sce Alienation. 

INHERTTANCE- 
See Snccession. 

JETHON- 
Bigger portion to e!dest brother 

on partition. 280. 
I n  early Hind11 law. 281. 
I n  Nepal. 261. 
I n  Kangra hills. 281. 
Among polyandrous Khasas. '380. 
A survival of primogeniture. 189 

-281. 
Probable origin of the custom. 

282. 
Not enforceable at  lam. 282. 
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.J HANTELA-(comludcd.) 
Mostly a n  unweaned child. 173. 
Socceeds equally with other sons. 

173, 176-177, 318. 
Is a n  adopted son in a wider 

sense of the term, 179, 254, 
Equity in his favour discussed. 

179-180. 
A relic of premitive ideas of 

paternity. 181. 
Analogous to the offspring of a 

Baal marriage in  early Arabia. 
181. 

S o n ~ h i p  arises oning to patria- 
potestas. 184. 

His  right of collateral succession 
limited. 252. 

No ceremonies necessary for his 
affiliation. 268. 

JOINT FAMILY- 
Of the Mitakshara type not found. 

192--194. 
Economic forces operate towards 

separation. 190. 
Except among polyandrous 

Khasas. 84, 189. 
Survivorship does not exist. 1'23. 
Shikmi hissadar can sell h:s 

share. 191. 
JUDICIAL DECISIONS- 

Originally by panchayats. 35. 
In  British courts affected ;:us- 

tomary law. 37-39. 
KANINA- 

One of the subsidiary sons in 
Hindu law. 182. 

KHASAS- 
Probably pre-Vedic Aryans. 1, 
24-27. 
Aryan pbysi4al cha,recteristics. 

18-19. 
Have Aryan speech. 20. 
Religion animistic and primitive. 

21-23. 
Character. 23. 
Same as Khasas and Xhas-Brah- 

mans. 1 ,  12-16. 
Khas-Brahmans. 8-9. 
Rajputs. 9-10. 
Mentioned in the Puranas. 12-13. 
I n  the Mababharata. 14-15. 
Wide extension in northern hiils 

in  early times. 16. 
In Nepal. 16. 
I n  Kangra and Kulu hills. 17. 
Have social organization of early 

Hindus. 43. 

KHAf  A&(concludeJ.) 
Include eomc: ~rnrnigraut Brebnldua 

and Rajptrtu for jurlstic pur1)osc.e. 
31, 33, 46-48, 51-52. 
Brallrnanized one& go\ rrned by 

Hindu law. 48. 
Classed with Bahikae and -4rattas 

In the Maliabharata. G 5 .  
Objective d~stinctiond \sit11 B r ~ h -  

nianized Hindus. 48-51. 
Unchastity among the females. 

25,  65, 73. 
Not governell by the 3f1tak~hare 
or cjther Hindu law treatise8 42. 

46-48, 15.2, 161-16'2, 327. 
Main Hindu populat~on of :he 

Hlmalapan d~st l~lcts  11. 
lllainly agricu l~urists.  a. 
Take surnames after their villsgen 

or occupation;. 10, 191. 
Mother-right amol?g the111 in t5e 

Mahabharat a. 65-67. 
KHASA LATV- 

Based on tradition and usages 
older than the Manusmriti. 31. 

Represents an  early stage of Indo- 
Aryan society. 31, 188, 196. 

Preserved owing to the exi~tence 
of panchagats. 3'?25. 

Affected by British judicial ad- 
ministration. 37-39. 

Distinct from Mita1i~;:ara law. 
48-43, 126, 187. 328. 

Evil effects of a p p l ~ i n g  BZitak- 
shara law to the Khasas. 39- 
41, 45, 187. 

Entirely free frl~lr1 religions dog- 
ma8 of Hindu law. 4, 34, 3'26. 

I t  is the so-called Knmeon cus- 
tomary law. 44--46. 

Applicable to (1) T<I~asas, (2) 
migrated Hlndris ~ h o  have 
adopted Khasa prac7tices. 51-52. 

Does not apply t,) other migrated 
Hindus. 52.  

Legal ideas underlie it. 55-56. 
sources 56-58. 

RHASIRAS- 
h name for Khzsas. 12. 

KHASIS OF ASSAM- 
Have no ethnic- affinities with 

Khasas. 72. 
Rave mother-right. 79. 

KoSSO-BIRTH.-- 
A grant to Brahmans in Nepal. 

902. 



KRITR LMA- 
Form of adoption. 275. 

LEVIRATE- 
Best* form Teliwa union and 

Xijog. 89. 
'I'\Io kinds of Levirate. 80. 
Marriage with brother's widow. 

103. 
Junior Levirate preferred, 104. 
No strong taboo on the elder 

brother. 101. 
Bii t social sentiment fluctuates. 

lC4. 
Undue familiarity with brother's 

wife condoned. 105. 
Marriage with brother's widow a 

right anti no1 ail obligation. 
106. 

I'idow ~ i o t  bound now to marry 
her brother-in-law. 107. 

May be a survival of polyandnry. 
10s. 

Well accountetl for by woman's 
position ns a sort of property. 
108-1 10. 

MAISl1ISi<-4NCE- 
3Ielnbers of joint-family entitled. 

1 HI) 
Sons and male descendants. 305 
Unluarried daughter. ,306. 
Wife. 306. 
Only if chaste. 306. 
Of witlow. 307-309. 

MARli1_4C+E- 
Defined. 59, 128. 
Origin of the instit uticn. Opposed 

theories. 60. 
Probably precerletl by matri-local 

marriage. 77. 
?lToman in pre-British days herit- 

able property. 111-115. 
Wife col~ld be sold for debts. 

114. 
Of eight, forniv of ma,rria,ge recog- 

nized by Hind11 lam only Asura 
prevalent. 117. 

Bral ln~e  marriage exists. 117. 
GTdnl soot  111arriage a n  echo of 

Ralisllasha form 117. 
Rra,llma fol-111 of Ranyadan is gift 

and ha8 religjo1!s ceremonies. 
118. 

Ta,lia lia Biya.h, Sarol or Dole 
n~a~rriage. 118-119. 

Bride-price invariably tNaken. 119. 
Price somet,inles paid by services. 
119. 

MARRIAGE-(co?tcluded ) 
Sante lta Biyah or exchange of 

girls. 120. 
Adala badala or bll ntawazo 
marriages. 120. 

Marriage with brother's bidow. 
103. 

Marriage for consideration alllong 
early Hindus. 120-129. 

Khaea niarriage is secular. 60, 
123, 316-317. 

No religious ceremonies are necee- 
sary. 133-194, 128, 150. 

Presence of the husband not fie- 
cessary. 109, 124-125. 

Ceremonies meant for publicity 
only. 127. 

Dhanti inarriages perfectly valid, 
128-129. 

Essentials of a valid Khasa mar- 
riage. 145. 

(1) Who may n:al r!. 129-131. 
(2) m'l10 uray no1 Irtarry. 131- 

134. 
Bar of relationship. 131-139. 
Bar of a,$initas. 1.!:3. 
Frohibitions apply to Dhanti mar- 

riage. 134. 
Consent of adults or giartlians 

necessary. 134. 
13) Transfer of dominion. 134- 

138. 
(4) Tradition or delivery. 141- 

146. 
Marriage brokagc contracts not 

per se unlawful. 139. 
Doctrine of F;ngli.;l~ I not 

applicable. 
Father 's  consent must not be 

m a l a  firle. 140. 
Khasa marriage nnalopons to 

the free niarriage of tlic Romans 
146-149. 

How diEers from TJeclic ~narriage. 
149. 

A nullity without gt~nrrlian's con- 
sent or by fraud or force. 140. 

Marriage by exchange of wives. - 
166. 

Syunchela Bivall-Marriage to- 
gether with Lhe child. 175. 

Husband entitled to co~npensatioa 
from seducer. 140. 

The same right in caqe of DhanQi 
wife. 140. 

See Matriarchs1 Surviva Is, Sautie 
Rant ,  Avunculete, Polpnclry, 
Levirate and Divorce. 
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MAT- 
An ever redeemable mortgage. 

600. 
MATRIARCHAL 8URVnrAL8- 

Mother-right among the Kbasae 
in the Mahttbharate. 6 5 4 7 .  

Mamajholi. 74. 
Intercourse with the wife of sister's 

son deprecated. 76. 
Marriage avoided in mother'e clan. 

75, 132. 
Influence of the conqaered. 312. 
See Avunculate, Nayak~ ,  Sautia 

Bant and Stri.-Rajya. 
MAWARI BANT- 

Division of common land accord- 
ing to families. 198. 

1dITAKSHARA- 
See Khasa law. 

MINOR- 
Marriage without guardian's 

consent nullity. 140. 
MOTHER-- 

Remarriage bar to sucession. 292. 
Forfeits estate on remarriage. 292. 
Kceping Telin-a does not affect. 

292. 
Inherits as father's widow. 291. 
See Widow. 

MOTHER-RIGHT- 
May be due to matri-local reei- 

dence. 71-74. 
Position of wife utrong. 71-72. 

MOVABLE PROPERTY- 
Father absolute owner. 287. 

MUNGSYAR- 
A custom of gra.zing mttle. 1%. 

NATRA- 
Marriage in Bombay. 160. 

NAYAKS- 
Villages where found. 68. 
Origin uncertain. 68. 
Probably Khasss who little cared 

for chastit,y. 69. 
Bring up t,heir daught.ers and 

sisters as prostitutes. 2, 68. 
Girls of the fanlily not married. 

69. 
Family pairi-lineal and matri- 

lineal. 9, 70. 
Male and female children inherit 

equally. 9, 70. 
On ma.rriage daughter ceases to 

inherit. 70. 
Sister's son or daughter inherit 

wit.h brother's son. 70. 

.NBCF,SSITY- 
See Alienation. 

NIYOG- 
Reformed kind of Tekwa union. 

100. 
I ORISSA- 

Practice of reioing issue on 
 brother'^ widow. 316. 

OTALI- 
Escheat to Raja of ii hoult+6 per- 

son's property, iricludinp wiveu 
and daughteru. 112, 279. 

PANDAVAS- 
Polyandry aruong t1lt.111. h1j-88. 

PARTITION- 
Widow can claim. ,W2. 
Sons cannot c!aim agai114r fatller. 

209. 
PAT- 

Marriage. 160. 
PATERNI TT- 

Not necessarily based on prwree- 
tion. 90. 

Is  based on patira-potextas among 
the Khasas. 181-185. 

Ainong polyandrou~ Xihasas legal 
paternity rests wit11 t h r  cltleet 
brother. 79-82. 

I n  early Hindu law based on 
potria-poiestas. 163. 

I* patrierchal Rome on power. 
185. 

See Tekwa., Son cf Teku-a, ;Than- 
tela. 

PATRIARCHAL FAMILY- 
Khasa family patriarchal. 188, 

194. 
PAUNARRHAVA- 

Son of a remarried noman. 158, 
317. 

PICHLAG- 
Not recognized a9 heir6 in the 

Punjab. 177 (footnote 1). 
POLYANDRY- 

Exists in some psrts. 77. 
How wives ere ahrred. i7-79. 
Eldest brother has a special right 

over children and wifc. 79-44.  
Any co-hueband can sue a stranger 

for restitution of cnnjiigal rigbta. 
80. 

But on separation only the prson 
who receives the woman. 81. 

Sons and wives divided at the 
time of separation. 81. 



POLYANDRY-(concluded.) 
Polyandry in  ancient India ex~st-  

ed to some extent. 85-69. 
I t s  causes. 82-85. 
Polyandrous Khasas own y rop~r ty  

and wives jointly. 1d9, 280. 
PRE-EMPTION- 

Sucession among them. 280. 
Exists among the Khsaas. 192. 
Arises on the weakening of village 

communities. 197. 
An indigenous custom. 197. 

PRIMOGENITURE- 
See Jethon. 

PROPERTY+ 
I n  land arises by spade or sword. 

199. 
By frantl in pucca Khailrari vil- 

lages. 198. 
PUCCA IiHAIKAR- 

Cannot sell or gift a n a y  land. 
195. 

Has  limited class of heirs. 195. 
PITCCA KHAIXARI- 

Best example of ancient Khasa 
tenure. 195, 199. 

By fraud red~lced to under-pro- 
prietors. 198. 

RAT<SHASHA- 
Udal soot martiage. 117. 

REFRESENTi!TION- 
Sonless wiclow ~eprcsents  husband. 

192, 237, 283. 
Among descendants. 288. 
I n  colle,teral succession. 286. 

RESTITUTION- 
Of conjugal rights among pol?- 

androus Khasas. 80. 
REYERSIONERS- 

I n  case cf Ghar1a:~ain. 244. 
SAHODA- 

One of the subsidiary sons in 
Hindu law. 182. 

SAUTIA BANT- 
Same as Chundavand rule of in- 

herltance in the Pnnjab. 62- 
64, 313. 

Analogous to Patni-Bhaga rule of 
inheritance in Hindu law. 313. 

Existed among thc Rhasas. 64. 
British courts did not recognize 

the custom, so it became ob- 
solete. 63-64, 290. 

Among brothers full blood ex- 
clude? half blood. 295. 

Probably e sllrvival of mother- 
right. 62-61, 76-77, 314. 

8AUTIA.BANT- (concluded.) 
Exisls among some xa$ke. 

73. 
SECOND MARRIAGE- 

S e e  Divorce and Marriage. 
SELF-ACQUISITION- 

Free power of disposal. 230. 
SHIKMI- 

Joint co-sharer. 191 (footnote 4,. 
SISTER'S SON- 

Heir among Nayaks. 70. 
SLAVHRY- 

Debtor could be reduced to slavzry. 
114, 224. 

Of son and wife. 111, 114. 
Abolished. 38. 

SONS- 
Five kinds. 168. 
(1) Asal, (2) Kamasal, (3) son by 

Kathala or Telrwa, (4) Jhan-  
tela, (5) Dharamputra. 169. 

Asal and Xamasal inller~t etlnal- 
ly. 169. 

For others see son of Teliwa, 
Jhantela and adoption. 

I n  early times eldest son became 
head of the family. 189 (cf. 
Jethon). Cannot ask for partl- 
tion. 194, 209, 211, 213. 

Cannot alienate. 191, 209, 211. 
226. 

Family property not liable for 
their debts. 194, 209, 211. 

Can object to unjust alienatiod 
of family land. 231. 

Acqnire interest in  family land aC 
birth. 235. 

Have right of maintenance ove-r 
family land in father's lifetime. 
235, 305. 

See Paternity. 
SOONA-BTRTHA- 

A grant to Nemars 'in Nepal. 
202. 

SOURCES- 
Of Khasa Family law. 56-58. 

STEP-MOTHER-- 
Succeeds a s  widow of father 

291. 
Inherits jointly with mother. 291. 

STR.1-DHANA- 
Separate porperty of women prac- 

tically unknown. 303. 
Ornaments of wife belong to 1111s- 

band. 303. 
Sons and grandsons inherit. 301 
Agnates exclude daughter. 304. 
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STRI-DHANA-(comZudeded) 
Widow entitled to her ornaments 

in Kumaon. 304. 
HTRI-RAJYA- 

Kingdom ruled by women. 312. 
SUCCESBION- 

Not based on religious ideas. 278. 
I n  pucca Khaikari village. 278. 
I n  Tehri State. 278-279. 
Originally Raja succeeded to a 

sonless person. 279. 

L9UCCEGBION-(concluded.) 
Divided, undivided and reunited 

brothers succeed equally. 295. 
Village community ultimate rever- 

sioner. 296. 
I n  Tehri State Raje ultimate re- 

versioner. 296. 
Main distinctions with succeusion 

under Hindu law. 2 9 6 2 W .  
Exclusion from inheritance. 298. 

TEKWA- 
New agnate.: within four degrees I D d n e d .  89-90. 

inherit land. 279. ! I s  a n ~ d e  sort of Niyog. 2, 100- 
Other property goes to heirs in 1 10-2, 31!. 

Hindu law. 279. 
Daughter and her son excluded. 

279. 

Children by Tekme affiliated 1.0 
the deceased husband of the 
widow. 2, 9 5 1 0 0 ,  1 7 k 1 7 8 ,  

Succession among polyandrous 

I 
315. 

Khasas. 280. Consent of the reversioners. 99. 
Sonless widow represents hus- Ia kept by a sonlese widow or a 

band. 192, 237, 283-284, 289, widow with minor sons. 92- 
299. 94. 

To pnblic offices by primogeniture. Motive eecular and economic. 9.2- 
284-285 - 1 93. 102. 

Collateral-full1 representation ob- I s  not a husband and has no 
served. 286, 294. / locus atundi. 91, 100. 

General principles of succession. Has  no claim over the widow's 
287. 1 estate. 91. 

Analogous to those in the Punjab. 1 sometimes kept by a phY'sically 
287. unfit husband. 91. 

Order of succession. 287-288. The widow should remain in her. 
Strictly agrtatic. 206, 286, 288. I deceased husband's house. 96. 
Full represent'ation among des- Similarities with Nipog and main 

cendants. 288. distinctions. 100-103. 
Sons inherit equally. 290. Similar practice in Orissa. 315. 
Sautia Bant  obsolete. 290. TEKMTA'S SON- 
Widow takes a life interest. 290. I s  recognized as a lawful son of 
Father takes before mother. 291. his mother's deceased husband. 
Mother and step-mother succeed 95-100, 168, 170-171, 315. 

jointly. 291. I Analogous to Kshetraja son. 97, 
They succeed as wives of the 

father. 291. 
Brothers and nephew have pre- 

ference over step-mother. 292. 
Mother an  heir only if not re- 

married. 292. 
Forfeits estate on remarriage. 

292. 
Tekwa excepted. 292. 
Daughter and her son excluded. 

293. 
See Gharjawain gifts. 
F1111 brotllerfi and half brothers 

succeed equally. 294. 
Bnt in Sautia Bant full brother 

excluded half brother. 295. 

100, 170, 315. 
Succeeds equally with other sons. 
98, 100, 171, 315. 
Foundation of paternity. 170-178. 

I VILLAGE COMMUNITIES- 
Exist among the Ehesas. 194. 

Ultimate heirs. 196, 199, 296. 
Family not individnal the real 

unit. 196, 232,. 
W H O L E  BLOOD- 

Does not exclude llelf blood. 294. 
Except in Sautia Bant. 295. 

WIDOM'- 
Originally heritable propert?. 111 

-115. 
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WIDOW-(conti)lued.) ' 
Sonlese widow represents hnsband, 

whet.her joint or separate. 192, 
237, 283-284, 989, 299. 

Divested of inheritance on re- 
marriage. 300. 

Among polyanchons Khasas too. 
280. 

Taltes a life interest. 290, 299. 
Mere uncllastit,g no bar to suc- 

cession. 300. 
U~~chast i ty  does not, divest estate. 

300. 
Should continue to live in hus- 

ba.nd's house. 300-301. 
Can alienate for necessity. 301. 
Can claim partition. 308. 
Co-widows including Dhanti take 

jointly. 302. 
Entitled to maintenance. 307. 
Forfeits maintenance by un- 

chastity. 307. 
Cannot . ordinarily claim separate 

maint,enance. 307-308. 

WIDOW-(concluded.) 
Maintenance chargeable oga.inst 

laet husband's est,ale. 308. 
Maintenance a charge. 30'3. 
Entitled to her ornalnellt~. 304. 

WJTE- 
A sort of property. 110-115. 
Could be sold. 111, .188. 
See Dhanti, Divorce, Mn,rriage, 

Maintenance, Snccesslon, St,ri- 
dhan. 

WILLS- 
Not known. 231. 
Now recognized. 231. 

WOMAN'S ESTATE- 
See Stridhan. 

WRITING- 
Not necessary for adopt'ion. 269- 

271. 
Not necessary for Gharjewain. 

243. 
Has  probative value. 244, 269- 

271. 
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